IN THE COURT OF APPEALS OF TENNESSEE
AT NASHVILLE
Assigned on Briefs March 22, 2004

STATE OF TENNESSEE, ET AL. V. JAMIE LYNN BURNETTE, ET AL.

Appeal from the Juvenile Court for Lincoln County
No.J09-01 CharlesF. Crawford, Jr., Judge

No. M2003-01742-COA-R3-PT - Filed May 27, 2004

Thisappeal involvesthejuvenilecourt’ stermination of parental rightstotwo children, A.L.B. (d.o.b.
10/25/96), and B.L.B. (d.o.b. 12/01/98). Appellant argues that the trial court’s findings regarding
abandonment of the children, persistent conditions, and the children’ sbest interests are unsupported
by clear and convincing evidence. We affirm the tria court.

Tenn. R. App. P. 3. Appeal as of Right; Judgment of the Juvenile Court
Affirmed and Remanded

WiLLiamM B. CAIN, J., delivered the opinion of thecourt,inwhich PATRICIA J. COTTRELL, and FRANK
G. CLEMENT, JR., JJ., joined.

John H. Richardson, Jr., Fayetteville, Tennessee, for the appellant, Jamie Lynn Burnette.

Paul G. Summers, Attorney General and Reporter; Melissa Thomas and Juan G. Villasenor
Maldonado, for the appellee, Tennessee Department of Children’s Services.

OPINION

Thisisan appeal from thejuvenile court’ stermination of the appellant’ s parental rightswith
regard to two minor children. The Department of Children’s Services took custody of the children
pursuant to a dependency and neglect petition filed in Lincoln County Juvenile Court in March of
2001. Thepetitionresultedinan Agreed Order entered July 11, 2001, which contained thefollowing
pertinent provisions:

The parties present did enter into an agreement subject to Rule 22 of the
TRJP, violation of which, without just cause, is grounds for contempt. The mother
of said children, Jamie Burnette, did agree to the finding that the children, [B.L.B.]
and [A.L.B.], are Dependent and Neglected children within the meaning of TENN
CODE ANN §37-1-102 in that the mother has pled guilty to acharge of child neglect
and that the reason for the charge of child neglect was that the mother did have the



children present at a party at her home where severa teenage minors were present,
and that drinking of acoholic beverages and the use of other various illega
substances were allowed during the party by the teenage children and were al so used
by the mother, which made her unable to properly care for the children at that time.

Thefirst of several parenting plans was drafted in April of 2001. Each of these parenting
plans, including those drafted in December of 2002 subsequent to the Petition for Termination,
required the appellant to maintain steady employment and a*“ safe, stable residence of her own” in
order to provide for her sons and herself. In October of 2001, an Order of Ninety-Day Trial Home
Visit and Divestment was entered containing the following pertinent provisions:

The parties did enter into an agreement subject to Rule 22 of the TRJP,
violation of which, without just cause, isgroundsfor contempt. Thepartiesdid agree
to afinding that the mother, Jamie Burnette, has been in compl ete compliance with
the Permanency Plans prepared for the benefit of the children, and that it would be
contrary to the welfare of the children to remain in foster care with the State of
Tennessee, Department of Children’s Services, and that the children, [B.L.B.] and
[A.L.B.], shouldimmediately begina90-day trial homevisit with their mother, Jamie
Burnette, and at the conclusion of that trial homevisit, said children shall bereturned
to the custody of their mother, Jamie Burnette, and divested from the custody of the
State of Tennessee, Department of Children’s Services.

On November 21, 2001, shortly after the entry of this order, the juvenile court entered a
Consent Decree Extending Trial HomeVisit and Divestment incorporating child protectiveservices
safety plan of November 8, 2001. That plan stated the following:

B. PRESENTING RISK PROBLEM

We havereportsthat Jamie, mother, isdrunk, and still doing drugs. Grandmother is
not supposeto have[A.] with her, reports have been madethat heisawayswith her.
[B.]’ sbehavior isgetting worse again, and Jamie can’t control him. Jamieislacking
the parenting skills needed to handle [B.]. Jamie is hanging around with people
[who] have criminal records and drug problems. When the children were removed
the first time, there were drugs and alcohol found in the home.

D. SERVICE TASKS/RESPONSIBILITIES

1. | Complete counseling to address | Counselors
issues of her drug and alcohol
abuse. Must have documentation
when done.




Both children areto bein the DCS

home at all times. Not at the

Grandmother’s home.

No men residing in the home. No | DCS,

men spending the night in the referrents,

home. police
reports

No acohol in the home. No Referrents,

drugsin the home. Must have DCS, police

documentation from A/D classes. | reports

History of child neglect, with DCS

sever[e] health problems that

were untreated prior to foster

care. Left children with

unreflialble supervision

No acqua(i] ntances/friends that DCS, police

have sever[€e] criminal and drug reports,

use with violent behavior referrents

The children were never returned to full custody of the appellant. On March 8, 2002, the
juvenile court entered another protective custody order placing the children in the custody of the
Department of Children’s Services.

It appears to the Court . . .

[T]hat there is probable cause to believe that the above-named children, are a(sic)
dependent and neglected children within the meaning of the law, that thechildren are
subject to an immediate threat to the children’s health and safety to the extent that
delay for ahearing would be likely to result in severe or irreparable harm, and there
IS no less drastic aternative to remova available which could reasonably and
adequately protect the children’s health and safety pending a preliminary hearing;
that it iscontrary to the children’ swelfare a thistimeto remain in the care, custody,
or control of the parents/caretakers/custodians, because of the following (orovidespecific
factsfor each child); ON March 4, 2002 both [A.B.] and [B.B.] werefound in the residence
of their grandmother, at 603 Poplar Ave. in Fayetteville, Tennessee, when 911
personnel responded to the call of aman who had taken an overdose of drugs. Law
enforcement found illegal drugsand drug paraphernaliathroughout the home, within
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reach of thechildren. Further, the homethe childrenwerein had several fire hazards
and was excessively filthy creating a health danger [to] the children.

Pursuant to this second removal, new parenting plansweredrafted again requiring A ppellant
to “find and maintain suitable housing and stable employment.” Appellant was to have provided
proof of residence by September of 2002. The permanency plan wasratified by court order entered
April 24, 2002. On May 3, 2002 the court entered an agreed order finding the children dependent
and neglected as defined by Tennessee Code Annotated section 37-1-102(b)(12)(G). The parties
agreed and the court specifically found:

[T]hat the children were on March 4, 2002 found in the residence of their
grandmother, Lynn Burnette, at 603 Poplar Ave. in Fayetteville, Tennessee, by law
enforcement officers and that there were many illegal drugs and drug paraphernalia
throughout the home, within reach of thechildren, further thechildren werein danger
as there were severd fire hazards and the home was excessively filthy, creating a
health hazard. The children were staying with their grandmother at thetime. The
parties did agree that the children should remain in foster care with the State of
Tennessee, Department of Children’s Servicesuntil suchtimeastheir mother, Jamie
Burnette, does substantially comply with the permanency plans prepared for the
benefit of the children. The parties did agree that a Review Hearing will be held on
June 26, 2002 at 9:00 o’ clock A.M. to determine further disposition of the children.

The review hearing was continued to July 10, 2002 at which time the juvenile court entered
an order containing the following pertinent language:

The parties did enter into an agreement, subject to Rule 22 of the TRJIP,
violations of which without just cause are grounds for contempt. The parties did
agreethat the Court enter afinding in the matter that the mother, Jamie Burnette, has
not completed her A& D assessment or parenting classes or have a home where the
children can be accommodated, as required by the permanency plan. Further, that
Jamie Burnette did violate her probation in June of 2002 by being positive on adrug
screen. Jamie Burnette is currently employed at Tyson'sin Shelbyville, Tennessee,
and iscurrently successful at holding thisjob. The partiesdid agreethat the State of
Tennessee, Department of Children’ s Servicesis making reasonableeffortsto return
the children to the home of the mother, but the mother’s apparent inability to
compl ete her requirements on the permanency plan requirethe childrentoremainin
foster care.

Shortly after a second trial home visit began the children were once again returned to the
custody of the Department. The order entered September 30, 2002, containsthefollowing findings:

Upon the sworn Motion of the State of Tennessee, Department of Children’s
Services, to terminate thetrial homevisit of [A.B.] and [B.B.] in the home of Jamie
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Burnette, the Court finds that Jamie Burnette has been lying to the Case Manager,
Cathy Boles, and stating she was employed at Tyson's when the trial home visit
started on September 11, 2002, when she had been fired from Tyson’sin August of
2002. Further, Ms. Burnette has moved from the home sherented in Bedford County
without reporting the move to the Department and has reportedly stolen most the
furniture from the home, which was provided to her by the landlord as part of her
rent. The child, [A.], who does attend school, has been tardy four (4) days in the
short time he hasbeen with hismother. [A.] doescometo school filthy and doeshave
to be bathed by teachers before being allowed to go to class. Jamie Burnette has not
given the school a contact number for her, so they can get in touch with her if [A.]
issick or if there is an emergency. Jamie Burnette was to give the Department
babysitter or childcare demographic information and has not done so, and the
Department has been unable to locate [B.] or Jamie Burnette.

By order entered October 9, 2002, themother did not contest thetermination of thetrial home
visit. On October 16, 2002, the Department filed its petition to terminate the appellant’ s parental
rights, including the following pertinent allegations:

VI

The children were removed from the mother, Jamie Burnette, asthe result of
aPetition filed in Juvenile Court in which the child[ren] have twice been found to be
dependent and neglected asdefined by T.C.A. 37-1-102 and the children were placed
in DCS custody. The Juvenile Court found that the DCS made reasonabl e efforts to
prevent remova of the children or the circumstances of the children’s situation
prevented reasonabl e efforts from being made prior to the children’sremoval. For
aperiod of four (4) monthsfollowing removal, the DCS has made reasonable efforts
to assist the mother, Jamie Burnette to establish a suitable homefor the children, but
the mother has made no reasonable efforts to provide a suitable home and has
demonstrated a lack of concern for the children to such a degree that it appears
unlikely that Jamie Burnette will be able to provide a suitable home for the children
at an early date. Therefore, Petitioner aversthat the Defendant, Jamie Burnette, has
abandoned [A.B.] and [B.B.].

VIII

The children have been removed from the custody of their parents for more
than six (6) months.

The conditions which led to the removal of the children from the home of
Jamie Burnette still exist and other conditions exist which in all probability would
cause the children to be subject to further abuse and/or neglect, making it unlikely
that the children could be returned to Jamie Burnette in the near future.

Thereislittle likelihood that these conditions will be remedied at an early
date so that the children can be returned to Jamie Burnette in the near future.



The continuation of the parent or guardian and child relationship greatly
diminishes the child's chance of an early integration into a stable and permanent
home.

This petition was heard before Juvenile Court Judge Charles Crawford on March 26, 2003. The
court heard not only from the appellant and her case manager but a so from the children’ s teachers,
foster parent,and[A.L.B.]’ sfather and paternal grandmother. Theappellant called only onewitness,
Kristie Solice, owner of Ruanos Brick and Block, a company for whom the appellant had worked
full time for two weeks leading up to the March 26 hearing. The trial court entered its order
terminating the appellant’ srights on June 18, 2003. The court entered the following findings based
upon clear and convincing evidence:

That [B.B.] and [A.B.] were placed in the custody of the Tennessee
Department of Children’ s Services dueto dependency and neglect on or about march
18, 2001. These children came into custody on this first occasion because the
mother, Jamie Burnette, did throw a party for several underage teenage boys at her
home where she either supplied or allowed to be present “crack” cocaine and
marijuana and acoholic beverages for these minors. During this party the mother,
Jamie Burnette, was so intoxicated that she was unable to properly care for her
children, asit was reported one of the children’ s diaperswas so soaked with urineit
was crystallized. The mother, Jamie Burnette was charged and entered a plea of
guilty to the criminal charge of child neglect for thisincident.

The mother, Jamie Burnette, did work her permanency plan and by Order of
thisCourt, [B.B.] and[A.B.] wereplaced intheir mother’ shomeon an extended visit
on August 15, 2001. The Department of Children’s Services retained the legal
custody of the children. On November 14, 2001, the Court extended thetrial home
visit, because Jamie Burnette was reportedly still drinking, doing drugs and hanging
out with people known to have criminal records and problems with drugs and
alcohol. Thechildrenwerefinaly released from the custody of the Department and
custody returned to Jamie Burnette on January 16, 2002.

Agan [B.B.] and [A.B.] were taken into the custody of the State of
Tennessee, Department of Children’s Services because of dependency and neglect
on or about March 4, 2002, only about six weeks after being released from custody
back to their mother. On thisoccasion the children were again found in ahome, that
of the grandmother, with illegal drugs and drug paraphernalia, which werein these
children’s reach and the home was so filthy it was a fire and health hazard.

Once again Jamie Burnette worked the permanency plans and the Court
allowed the children, [B.B.] and [A.B.], to be placed in the mother’ shome on atrial
home visit on September 11, 2002, with the Department of Children’s Services
retaining legal custody of the children.

On September 30, 2002, the Court terminated thistrial home visit, because
the mother had been lying to the Case Manager, Cathy Boles, stating she was
employed at Tyson’swhen thetrial home visit stared on September 11, 2002, when
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she actually had been fired from Tyson’s in August of 2002. Jamie Burnette had
moved from the home she rented in Bedford County after the start of thistrial home
visit without reporting the move to the Department. The oldest child [A.] had been
tardy four (4) of the very few days he had been back with hismother and was coming
to school filthy.

What is reprehensible to the Court is that when the Department filed the
Motion to stop thistrial home visit and found the child [A.] and took him back into
foster care, the Department could not find Jamie Burnette or the other child, [B.].
The Court had to issue an attachment pro corpus for law enforcement to find the
child[B.]. Itwasseveral daysbefore Jamie Burnette, | et the Department know where
she was, where the child [B.] was and the Court can hardly believe she waited that
long to find out where [A.] was or how he was doing. This total apathy of Jamie
Burnettetowardsher children showsto the Court exactly what kind of parent to these
children sheis, which is not much by any standard.

The Department has made much more than just reasonable effort to prevent
remova of the children from the home of the mother and to return them to her
successfully. For a period of four (4) months following removal, and in fact for
amost two (2) full years, DCS has made reasonable efforts to assist the mother,
Jamie Burnette to establish a suitable home for the children, the Department has
hel ped her find jobs, gotten her rehired after she hasbeen fired from ajob, hashel ped
her find suitable housing, has hel ped find alcohol and drug treatment, has paid some
of her hills, has provided parenting classes for her two (2) times, has provided
furniturefor her and has unguestionably been agood cheerleader to help this mother
get her lifein order so shecanraiseand carefor thesechildren, infact Jamie Burnette
admitted that she had been begged by her case manager to do theright thingsand get
her lifein order, but the mother has made no reasonabl e efforts to provide asuitable
home and has demonstrated alack of concern for the children to such a degree that
it appears unlikely that she will be able to provide a suitable home for the children
at an early date, as she has been through some twelve (12) or sojobsin these two (2)
years with no good reason for doing so, she has gone to alcohol and drug counseling
but has failed at least one (1) drug screen, has lived in at least eight (8) different
places in these two (2) years, though the Department hel ped her get good housing
that was affordabl e, and has moved around for no good reason that the Court can tell,
has gone through parenting classestwo (2) times, and the Court finds this absol utely
unbelievable, that when asked what she had learned in these parenting classes she
could not name asingle thing. Therefore, the Court finds clearly and convincingly
that Jamie Burnette, has abandoned [A.B.] and [B.B.], though she visited with them
and went th[r]ough the motions the Department ask[ed] of her, asal shedid wasgo
th[r]ough the motions, she has not assumed her role and responsibilities as a parent.

The children have been removed from the custody of their mother for more
than six (6) months, in fact about two (2) years. That the conditionswhich led to the
remova of the children from the home of Jamie Burnette still exist and other
conditions exist which in all probability would cause the children to be subject to
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further abuse and/or neglect, making it unlikely that the children could be returned
to Jamie Burnettein the near future, asstated in thefindings of thisorder, further, the
Court believes this mother has only put on ashow for the Department and the Court
to attempt to have her children returned to her. That there is little likelihood that
these conditionswill beremedied at an early date so that the children can bereturned
to Jamie Burnette in the near future, as the mother has proven she is dishonest and
refuses to be anything but an indifferent parent to these children. The continuation
of the mother and children’ srelationship greatly diminishesthe child’ s chance of an
early integration into a stable and permanent home.

Jamie Burnette has never led a stable life and the Court does believe it is
incredibly doubtful that she will do so in the near future, as she has had chance after
chance to do so with the help of DCS. Jamie Burnette has recently chosen to lie
around all day in the floor with her boyfriend at her mother’ shome, instead of being
out working. The court does believe it isrelevant that | reflect that the children of
Lynn Burnette, who [is] Jamie Burnette' smother, werein custody of the Department
at the time Jamie was laying around on the living room floor at her mother’ s home,
and the Court does take notice of this.

Ms. Burnette by her testimony would have liked the Court believe that she
has been working for her current employer for a long period of time cleaning up
construction sites, but her own witness testified that Ms. Burnette has only worked
for her avery short period of time. This Court believesthat Ms. Burnette only began
working at thisjob so that she could try to make agood show at thistrial to terminate
her parenta rights.

Thetria court heard the following testimony from the appellant’ s caseworker:

Q. And since we're here about the persistent conditions of Ms. Burnette, what
are the persistent conditions that arose to have her parental rights terminated?

A. She doesn’t have a place to stay. She doesn’'t have ajob. She only works
here and there every now and then.

Q. And why is this situation bad for the children?

A. Because they need to be able to be in a stable place to be taken care of, a
stable home to grow up in, income to pay the bills.

Q. And does that out-trump her love for the children?

A. Yes.

In addition to these statements the court also heard the following testimony from Leslie
Johnson:

Q. And Ms. Johnson, where do you work?
A. At the Center for Family Development in Shelbyville.
Q. Can you tell the Court alittle bit about what that is?



A. We work with CASA, and we're aso Families First, and we do case

management.
Q. Okay. And how do you know Jamie Burnette?
A. Lynn Burnette, her mother, ismy client. I'm her case manager.

Q. Okay. Haveyou had occasionto comeinto contact with JamieBurnettewhile
visiting Lynn?

Q. And can you tell the Court how many times you’ ve had contact with Jamie?
A. On three different occasions | went to Lynn’s house to pick her up because
she didn’t have transportation. When | went there to get her, Jamie was laying on a
mattress asleep in the living room floor.

Q. And that happened on three different occasions?

A. Right.

Q. Was somebody on the floor with her?

A. Yes.

Q. Who would that be?

A. It wasamale.

Q. Okay. And do you know the dates of when that happened?
A. On 2-6, 2-12, and 2-26.

Q. Do you know what days of the week those were?

A. Two of the dates are on Wednesday, and I’ m not sure about the other day.
Q. So it would be in the middle of the week then.

A. Oh, yes.

Q. During the workweek.

A. Yes.

Q.

Now, when you went over there to do this, this would be at a time when
people would be up and going to work and business hours would be open?
A. WEell, | picked up Lynn to attend a parenting class that was conducted at our
center, and it started at 12 noon. | would pick her up prior to 12 noon to get her back
to the office to attend the parenting classes.

The other time was somewhere like 10:30 in the morning when | went to get
Lynn. The school of one of her sons called us as a point of contact that her son was
sick, and | went to go get Lynn to go pick up her son.
Q. And Ms. Burnette herself was asleep on a mattress in the middle of the floor
with amale.

In order to terminate the parenta rights of a parent two findings must be made by the court:

(c) Termination of parental or guardianship rights must be based upon:

(2) afinding by the court by clear and convincing evidence that the grounds
for termination of parental or guardianship rights have been established; and

(2) that termination of the parents or guardians' rightsisin the best interest
of the child.



Tenn. Code Ann. 8§ 36-1-113(c)(1)(2)(2003 Supp.)

Groundsfor termination of parental rightsare set forth in Tennessee Code Annotated section
36-1-113(g) providing in pertinent part:

(g) Initiation of termination of parental or guardianship rights may be based upon any
of the following grounds:
(1) Abandonment by the parent or guardian, as defined in § 36-1-102, has occurred,
(2) There has been substantial noncompliance by the parent or guardian with the
statement of responsibilities in a permanency plan or aplan of care pursuant to the
provisions of title 37, chapter 2, part 4;
(3)(A) Thechild has been removed from the home of the parent or guardian by order
of acourt for aperiod of six (6) months and:
(i) Theconditionswhich ledtothechild’sremoval or other conditionswhich
in all reasonable probability would cause the child to be subjected to further
abuse or neglect and which, therefore, prevent the child’s safe return to the
care of the parent(s) or guardian(s), still persist;
(i) Thereislittlelikelihood that these conditions will be remedied at
an early date so that the child can be safely returned to the parent(s)
or guardian(s) in the near future; and
(iii) The continuation of the parent or guardian and child relationship greatly
diminishes the child’s chances of early integration into a safe, stable and
permanent home.

Tenn. Code Ann. § 36-1-113(g).
Section 102 provides the following definitions of abandonment:

(D(A) “Abandonment” means, for purposes of terminating the parental or guardian
rights of parent(s) or guardian(s) of achild to that child in order to make that child
available for adoption, that:

(i) For a period of four (4) consecutive months immediately preceding the
filing of a proceeding or pleading to terminate the parental rights of the parent(s) or
guardian(s) of the child who isthe subject of the petition for termination of parental
rightsor adoption, that the parent(s) or guardian(s) either havewillfully failedtovisit
or have willfully failed to support or have willfully failed to make reasonable
payments toward the support of the child;

(i) The child has been removed from the home of the parent(s) or guardian(s)
astheresult of apetition filed in the juvenile court in which the child was found to
be a dependent and neglected child, as defined in § 37-1-102, and the child was
placed in the custody of the department or alicensed child-placing agency, that the
juvenile court found, or the court where the termination of parenta rightspetitionis
filed finds, that the department or alicensed child-placing agency made reasonable
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efforts to prevent removal of the child or that the circumstances of the child's
situation prevented reasonabl e efforts from being made prior to the child’ sremoval;
and for aperiod of four (4) months following the removal, the department or agency
has made reasonable efforts to assist the parent(s) or guardian(s) to establish a
suitable home for the child, but that the parent(s) or guardian(s) have made no
reasonable efforts to provide a suitable home and have demonstrated a lack of
concern for the child to such adegree that it appears unlikely that they will be able
to provide a suitable home for the child at an early date;

(G) “ Abandonment” and * abandonment of aninfant” do not haveany other definition
except that which is set froth in this section, it being the intent of the general
assembly to establish the only grounds for abandonment by statutory definition.
Specificaly, it shall not be required that aparent be shown to have evinced a settled
purposeto forego all parental rights and responsibilitiesin order for adetermination
of abandonment to be made. Decision of any court to the contrary are hereby
legislatively overruled;

Tenn. Code Ann. § 36-1-102.

If any one of the statutory basesfor termination of parental rightsis established by clear and
convincing evidence, such will support an order of terminationif it isfurther found that termination
isin the best interest of the child. Inre CW.W., 37 SW.3d 467, 473 (Tenn.Ct.App. 2000).

Seeking a determination of exactly what is meant by “clear and convincing evidence” isa
rather daunting task in cases that are fact driven as termination cases invariably are. This court
recently attempted to describe the clear and convincing evidence standard, explaining that:

[A]lthough it does not require as much certainty asthe “ beyond areasonable
doubt” standard, the* clear and convincing evidence” standard ismore exacting than
the “preponderance of the evidence” standard. O’Daniel v. Messier, 905 S.w.2d
182, 188 (Tenn.App. 1995); Brandon v. Wright, 838 S.W.2d 532, 536 (Tenn.App.
1992). Inordertobe clear and convincing, evidence must eliminate any serious or
substantial doubt about the correctness of the conclusions to be drawn from the
evidence. Hodges v. SC. Toof & Co., 833 SW.2d 896, 901 n. 3 (Tenn. 1992);
O’'Danidl v. Messier, 905 S.W.2d at 188. Such evidence should produce in the fact-
finder’s mind afirm belief or conviction as to the truth of the allegations sought to
be established. O’ Daniel v. Messier, 905 SW.2d at 188; Wiltcher v. Bradley, 708
SW.2d 407,411 (Tenn.App. 1985). In contrast to the preponderance of theevidence
standard, clear and convincing evidence should demonstratethat thetruth of thefacts
assertedis”highly probable” asopposed to merely “ moreprobable” than not. Lettner
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v. Plummer, 559 SW.2d 785, 787 (Tenn. 1977); Goldsmith v. Roberts, 622 S.\W.2d
438, 441 (Tenn.App. 1981); Brandon v. Wright, 838 S.W.2d at 536.

M.C.G., 1999 WL 332729, at * 6 (quoting Binghamv. Knipp, No. 02A01-9803-CH-
00083, 1999 WL 86985, at * 3 (Tenn.Ct.App. Feb. 23, 1999) (no perm. app. filed)).

In re CW.W.,, 37 SW.3d 467, 474 (Tenn.Ct.App. 2000); see also Inre A.D.A., 84 SW.3d 592
(Tenn.Ct.App. 2002).

Thetria court terminated the parental rights of Jamie Burnette asto both of her children on
grounds of abandonment and failure to remedy persistent conditions that had led to the removal of
the children from her home.

Theevidence of failureto remedy persistent conditionsisso overwhelming that it outweighs
all other considerations. Asthetrial court held, Jamie Burnette has never led a stable life but has
followed the example of her mother in subordinating all other considerations to the pursuit of
personal pleasure. These children have little chance of ever being integrated into a stable and
permanent home aslong as these unremedied conditions continueto exist. By clear and convincing
evidence, grounds for termination of parental rights have been established.

It is next necessary to consider the evidence to determineif the best interest of the children
isserved by termination of parental rights. Among the factorsto be considered in thisdetermination
are

(1) Whether the parent or guardian has made such an adjustment of
circumstance, conduct, or conditionsasto makeit safeandin thechild sbest interest
to be in the home of the parent or guardian;

(2) Whether the parent or guardian has failed to effect a lasting adjustment
after reasonabl e effortsby avail able social servicesagenciesfor such duration of time
that lasting adjustment does not reasonably appear possible;

(7) Whether the physical environment of the parent’s or guardian’shomeis
healthy and safe, whether there is criminal activity in the home, or whether thereis
such use of alcohol or controlled substances as may render the parent or guardian
consistently unable to care for the child in a safe and stable manner;

Tenn. Code Ann. § 36-1-113(c)(2)(Supp. 2003).
Clear and convincing evidence establishesthat Jamie Burnette hasfail ed thetest asto factors

(1), (2) and (7) of Tennessee Code Annotated section 36-1-113(c)(2) and termination of her parental
rightsisin the best interest of her children.
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Thejudgment of thetrial court isin all respectsaffirmed and the caseisremanded to thetrial
court for such further proceedings as may be necessary. Costs are assessed to Appellant.

WILLIAM B. CAIN, JUDGE
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