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OPINION
FACTS

The petitioner was convicted of rape of achild and sentenced to twenty-three years in the
Department of Correction. Thiscourt set out the facts of the petitioner’ s underlying crime on direct

appedl:

The victim was three years old and had been adopted by her grandmother,
Judy Lumpkin. Thevictim resided with Lumpkin asdid AngelaBurger (thevictim's
natural mother and the daughter of Lumpkin), Burger'stwo other young children and
the [petitioner], who was Burger's boyfriend.



On May 1, 1998, at approximately 10:00 am., Lumpkin gave the victim a
bath. The victim was normal and made no complaint of pain.

The [petitioner] was not working on this date and consumed a six-pack of
beer by noon. Shortly after noon, the [petitioner] went into the bedroom to take a
nap. The victim and her younger brother were also in the bedroom. Lumpkin
observed thevictim “belly to belly” on top of the[petitioner]. Shortly thereafter, the
victim left the bedroom and sat with Lumpkin in the living room. A few minutes
later the victim went back into the bedroom.

After being in the bedroom for approximately ten minutes, the victim came
out of the bedroom crying and claiming that the [ petitioner] had hurt her “ cootchie”
with his hand and finger. Lumpkin examined the victim in the bathroom and
observed that her vaginal areawas“real red.” Lumpkin confronted the [petitioner],
who denied any wrongdoing and contended he was asl eep.

Approximately forty minuteslater Lumpkin'sfriend, SharonVilchez, entered
the residence. The victim, who would ordinarily run to and hug Vilchez, appeared
“real upset, rea nervous and scared.” The victim pulled down her underwear and
told Vilchez that the [petitioner] had “touched my cootchie.” While the victim was
clinging to the leg of Vilchez, Vilchez confronted the [petitioner] in the bedroom.
Vilchez asked the victim to explain what had occurred. According to Vilchez, the
victim “put her hand on her vagina, and she said he put his finger in my cootchie.”

Lumpkin and Vilchez subsequently carried the victim to the sheriff's office
to report theincident. After reporting theincident, they ate at arestaurant wherethe
victim used the restroom. At that time the victim experienced pain in her vaginal
areaand cried.

The victim was examined by a pediatrician, Dr. Heather Edgley, at
approximately 6:30 p.m. on the same date. Dr. Edgley testified that the victim had
experienced atorn labial adhesionwith thetop layer of skin pe[e]led off. Thisinjury
wasVvery painful and not self-inflicted. In her opinion ablunt object, consistent with
afinger, penetrated the child causing theinjury. According to Dr. Edgley, theinjury
was “very fresh” and more than likely occurred within twelve hours of the
examination.

The [petitioner] was interviewed by investigators from the sheriff's
department. He stated that he had drunk a six-pack of beer that morning and went
to sleep in the bedroom. He conceded that at one point the victim had been on him
while he was trying to sleep; however, he had no recollection of doing anything
inappropriate to the victim. When asked if it was possible that something occurred
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inview of hisconsumption of six beersand falling asleep, he stated, “| don't want to
say that it was possible that something coulda[sic] happened because | know that it
could have, but | don't wanna[sic] believe that, you know.”

AngelaBurger testified for the defense and stated that she, not Lumpkin, had
giventhevictim abath that morning. Burger acknowledged that the victim came out
of the bedroom crying and saying, “ her cootchiewas hurting” and that “Bryan hit me
down there.”

The[petitioner] testified that hewasasleep in thebedroom and noticed at one
point that the victim was on his chest. The victim then left, and he went back to
deep. His next recollection was being accused of wrongdoing. The [petitioner]
denied that he ever touched the victim in the genital area.

State v. Douglas Bryan Boruff, No. E1999-00274-CCA-R3-CD, 2000 WL 284186, at *1-2 (Tenn.
Crim. App. Mar. 17, 2000) perm. to appeal denied (Tenn. Mar. 11, 2002).*

At his motion for a new trial, the petitioner presented as newly discovered evidence the
affidavit of Sherry Inman, inwhich she stated that on the morningin question, shewasat Lumpkin’s
house and “the victim was playing on a swing set, began crying and ‘had quite a bit of blood on
her.’” 1d. at *5. Thetrial court denied the motion, “noting that Inman could have been discovered
prior to trial, and there was no indication where the alleged blood was located on the victim.” 1d.

OnMarch 7, 2003, the petitioner filed apro sepetition for post-convictionrelief, arguing that
he was denied the effective assistance of counsel for several reasons.” The post-conviction court
found the petition presented acol orable claim and appointed counsel. Anamended petition wasfiled
on September 3, 2003, supplementing the origina claimswith five interrelated assertions that trial
counsel wasineffectivefor failing to: (1) “seek and obtain by discovery the past medical records of
the [victim]” from her primary care physician and defense witness, Dr. Cecil Howard, or question
him as to whether she had received relevant treatment prior to the day of the offense; (2) clarify in
the affidavit submitted at the motion for a new trial regarding Inman that counsel was unaware of
her existence prior to tria; (3) properly brief the issues for this court on direct appea due to

1We note that our supreme court designated this court’s opinion as “Not for Citation.” We cite it for
background information only. See Tenn. Sup. Ct. R. 4(F)(2).

2The petitioner claimed that trial counsel was ineffective for failing to: (1) file pretrial motions for a
psychological evaluation and “to impeach the credibility of witness ‘hearsay’ evidence”; (2) interview and call Sherry
Inman, who “could have testified at the trial, that saw [sic] the victim hurt herself earlier in the morning playing on a
swing”; (3) investigate the petitioner’s “mental health history”; (4) prepare the petitioner to testify on his own behalf or
inform him of the probable consequences of doing so; (5) file a motion “to recant the [petitioner’s] statement, even
though he was well aware that the [petitioner] had been drinking”; (6) challenge the credibility of Dr. Edgley after the
court had refused to qualify her as an expert witness; (7) bring to light the fact that Dr. Edgley contradicted herself
regarding the victim’s blood loss while testifying; and (8) because in representing the petitioner on direct appeal, trial
counsel “was only trying to protect himself and cover up for his mistakes.”
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distractions caused by professional misconduct sanctions;® (4) file aroutine motion to suppress the
petitioner’s statement to test the circumstances in which it was obtained; and (5) obtain the
petitioner’s psychiatric records “in spite of knowing that in 1989 or 1990, the [p]etitioner made a
suicide attempt and was or had been prescribed psychotropic medications.”

The post-conviction court held a hearing on June 22, 2005, at which the petitioner testified
that he hired trial counsel to represent him because he thought “ maybe another lawyer could help
[him] morethan” the public defender, who had indicated he might be ableto negotiate afifteen-year
pleabargain agreement. He acknowledged that he agreed to pay trial counsel $7500 but never paid
him the entire amount. The petitioner said that he and counsel had “somewhere around eight”
meetings before trial and that each meeting was “ pretty brief.” He said that counsel never inquired
about his mental health history or discussed the statement he had given to the police, but counsel
encouraged him to testify without explaining hisrights or preparing him for cross-examination. He
stated they did not discuss the State’ s witnesses or the potentia testimony of Inman. He also said
that counsel did not see him prior to hissentencing hearing or have him compl ete paperwork in order
to create a presentence report.

Asked if he considered trial counsel’s representation to be unusual, the petitioner said:

WEell, at the time | trusted this person, you know, to represent me fairly. |
didn’t know hardly anything about the law or anything. I'd only had misdemeanors
in my past that I’d always copped out to. So, you know, | just thought, you know,
they’ re going to offer something and I’ d take it and that’s how it works, you know.

Thepetitioner admitted that “[t] here might have been afew times” when he had been drinking before
he met with trial counsel.

The petitioner’s father testified that he was not sure if he met with trial counsel prior to
testifying at the sentencing hearing. Tria counsel died before the hearing.

Following arguments, the post-conviction court continued the matter until November 14,
2005, in order to alow for the preparation of a presentence report and for the petitioner to ascertain
whether Dr. Howard' s records indicated any relevant treatment of the victim prior to the morning
of the offense. The presentence report and Dr. Howard' s medical notes regarding the victim were
admitted as exhibits at the second hearing. The petitioner’ s aunt, Evelyn Carver, testified that the
petitioner had lived with her and her children for “about ayear and a half” when he was “ about 16
or 17" years old and that she had never seen any indication from him that he would harm a child.

3Tria] counsel was charged with contempt and his license to practice law was temporarily suspended because
of hisinitial actionsin this case: he assured the trial court that it would not cause a delay if he was allowed to assume
representation of the petitioner two weeks prior to the scheduled trial date and then subsequently moved for a
continuance, admitting he knew he would not be ready from the very beginning.
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Dr. Howard’ snotesreveal ed that the only “treatment invol ving the[victim’ s] privatearea’ occurred
more than two years before the incident.

At the conclusion of the hearing, the post-conviction court denied relief and dismissed the
petition. The petitioner appealed.

ANALYSIS
Standard of Review

The post-conviction petitioner bearsthe burden of proving hisallegations of fact by clear and
convincing evidence. See Tenn. Code Ann. § 40-30-110(f) (2003). When an evidentiary hearing
is held in the post-conviction setting, the findings of fact made by the post-conviction court “are
entitled to substantial deferenceon appeal unlesstheevidence preponderatesagainst thosefindings.”
Fieldsv. State, 40 S.W.3d 450, 456 (Tenn. 2001); see also Tidwell v. State, 922 SW.2d 497, 500
(Tenn. 1996). Where appellate review isof purely factual issues, the appellate court should not re-
weigh or reevaluate the evidence. See Henley v. State, 960 S.W.2d 572, 578 (Tenn. 1997).
However, review of atrial court's application of the law to the facts of the case is de novo, with no
presumption of correctness. See Ruff v. State, 978 SW.2d 95, 96 (Tenn. 1998). The issue of
ineffective assistance of counsel, which presents mixed questions of fact and law, is reviewed de
novo, with a presumption of correctness given only to the post-conviction court's findings of fact.
See Fields, 40 SW.3d at 458; Burnsv. State, 6 SW.3d 453, 461 (Tenn. 1999).

I neffective Assistance of Counsdl

Toestablishaclaim of ineffective assistance of counsel, the petitioner hasthe burdento show
both that trial counsel's performance was deficient and that counsel's deficient performance
prejudiced the outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052 (1984); see dso State v. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997) (noting that
same standard for determining ineffective assistance of counsel that isapplied in federal casesaso
appliesin Tennessee). The Strickland standard is atwo-prong test:

First, the defendant must show that counsdl’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. Thisrequiresshowing that counsel’ serrorswereso seriousasto deprivethe
defendant of afair trial, atrial whose result isreliable.

466 U.S. at 687, 104 S. Ct. at 2064.

The deficient performance prong of the test is satisfied by showing that “counsdl’s acts or
omissions were so serious asto fall below an objective standard of reasonableness under prevailing
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professional norms.” Goadv. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland, 466 U.S.
at 688, 104 S. Ct. at 2065) (other citation omitted). The prejudice prong of the test is satisfied by
showing a reasonable probability, i.e., a “probability sufficient to undermine confidence in the
outcome,” that “ but for counsel’ sunprofessional errors, theresult of the proceedingwould have been
different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068.

On appeal, the petitioner argues that this court should grant post-conviction relief because
he received ineffective assistance of counsel at trial. He claimsthat evidence presented at the post-
conviction hearings shows that trial counsel was ineffective for a number of reasons.

First, heclaimsthat counsel wasineffectivefor not obtaining Dr. Howard’ streatment records
of thevictim. Whether counsel reviewed these recordsisimmaterial because, as noted by the post-
conviction court, they “showed no treatment afforded the victim closeto thetime of thisincident in
May of [1998] that would have any impact on the physical findings relative to the [victim].” As
such, any failure on trial counsel’ s part to obtain or introduce the medical records does not meet the
prejudice prong of Strickland. 1d.

Second, the petitioner contends that trial counsel did not adequately prepare him to testify
on hisown behalf because hefailed to “go over [his] statement with him pre-trial and advise him of
its use for impeachment purposes,” or discuss with him theimpact his prior theft conviction would
have on histestimony. The petitioner testified that he “probably wouldn’t have got on the stand” if
trial counsel had explained the consequences of testifying to him. Even if assumed accurate, these
allegationsdo not demonstrate how the petitioner was prejudiced by trial counsel’ soversights. Had
the petitioner not testified and his credibility not been impeached with his statement and prior
conviction, ample evidence — including Lumpkin’s testimony, the victim’'s statements, and the
clinical proof presented by Dr. Edgley — would have remained. Moreover, the petitioner has not
shown that his statement would not have been admitted had he not testified. Accordingly, this
argument does not create the reasonabl e probability of adifferent outcome and thereby also failsto
meet Strickland’s second prong.

Third, the petitioner argues that trial counsel was ineffective at sentencing for failing to
submit a presentence report or adequately prepare the petitioner’ sfather to testify at the sentencing
hearing. The post-conviction court reviewed the subsequently prepared presentence report and
concluded that the information contained therein would have enhanced, rather than mitigated, the
petitioner’s sentence. Additionally, the petitioner has not shown how he would have received a
lesser sentence had hisfather been more prepared to testify at the sentencing hearing. Thisargument
is without merit.

Fourth, the petitioner asserts that trial counsel was ineffective for failing to “find and
interview witnesses prior to trial” or call Inman to testify as to the newly-discovered evidence.
However, none of these potential witnesseswere presented at the post-conviction hearings. Assuch,
this argument fails to establish prejudice because, as previously stated by this court:



When apetitioner contendsthat trial counsel failed to discover, interview, or
present witnesses in support of his defense, these witnesses should be presented by
the petitioner at the evidentiary hearing. Asagenera rule, thisisthe only way the
petitioner can establishthat . . . thefailureto haveaknownwitness present or cal the
witness to the stand resulted in the denial of critical evidence which inured to the
prejudice of the petitioner. It iselementary that neither atria judge nor an appellate
court can speculate or guess on the question of whether further investigation would
have revealed a material witness or what awitness's testimony might have been if
introduced by defense counsel.

Black v. State, 794 SW.2d 752, 757 (Tenn. Crim. App. 1990).

CONCLUSION

Based on theforegoing authoritiesand reasoning, we affirm the post-conviction court’ sorder
of dismissal.

ALAN E. GLENN, JUDGE



