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OPINION
|. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The petitioner wasinitially charged in amultiple count indictment for especially aggravated
robbery, especially aggravated kidnapping, and aggravated kidnappingin CaseNo. 67232; attempted
first degree murder, and especially aggravated robbery in Case No. 67748; indecent exposure,
aggravated assault, and reckless endangerment in Case No. 67231; and recklessdriving in Case No.
67233. Thereafter, the petitioner entered a plea of guilty to one count of especialy aggravated
robbery; one count of aggravated robbery; one count of especially aggravated kidnapping; one count
of aggravated assault; and one count of recklessendangerment. Asaresult, hereceived an aggregate
sentence of twenty-five years.



After entry of hisguilty pleas, the petitioner timely filed apro se petition for post-conviction
relief. Following appointment of post-conviction counsel, an evidentiary hearing was held. At the
hearing, the petitioner’ sorigina defense counsel testified regarding his strategy and performance at
the suppression hearing. Hetestified that hefiled amotion to suppressthe evidence challenging the
stop of the petitioner’s vehicle. At the suppression hearing, he attacked the credibility of Police
Officer Hagaman, exploring the fact that Officer Hagaman had assaulted a suspect and lied about
the incident. Defense counsel recalled that he reviewed the warrants, arrest reports, and the
preliminary hearing tapes in preparation for the suppression hearing. He also reviewed case law
relevant to reckless driving and took photographs of the scene of the arrest. Defense counsel stated
that the trial court found the felony stop was legal notwithstanding the fact that he was able to
demonstrate inconsistencies in Officer Hagaman and Mr. Bailey’ s testimony.

Defense counsdl testified that the discovery he received from the state indicated the
Knoxville Police Department had a videotape of the stop and arrest. Defense counsel stated that
pursuant to the rules of discovery, he asked for the videotape severa times, but never received it.
Defense counsel recalled that he later received aletter from the state indicating that the videotape
no longer existed. Defense counsel said that the videotape might have been helpful in attacking the
validity of Officer Hagaman's stop of the petitioner. Defense counsel aso recalled that he was
unableto gain accessto the petitioner’ scar in order to verify that the engine made aknocking noise,
as suggested by Officer Hagaman.

On cross-examination, defense counsel testified that he had extensive experience as a
criminal defense lawyer. He stated that he reviewed and evaluated all the evidence that the state
planned to introduce at trial. He said he discussed with the petitioner his case and the potential
sentence he might receive if convicted at trial. Defense counsel said that the petitioner ultimately
pled guilty to severa charges involving four victims on the eve of trial. Defense counsel recalled
that the state’s original plea offer was thirty-five or forty years, but ultimately the state offered
twenty-fiveyears. He aso recalled that the petitioner had a number of previousfel ony convictions.

The petitioner also testified at the post-conviction hearing. However, his testimony related
only to his claim that he pled guilty because of the unsuccessful motion to suppress. On cross-
examination, the petitioner acknowledged that hehad previousconvictionsfor escape, sexual assault,
first degree burglary, and threatening the life of apresident. The petitioner also acknowledged that
hepled guilty and that histwenty-five-year sentence gave him the possibility of not spending therest
of hislifein prison.

Following the hearing, the post-conviction court issued a written order denying
post-convictionrelief. Herein, the post-conviction court set forthitsfindingsof fact and conclusions
of law. The post-conviction court’s finding of facts aptly summarizes the facts of the suppression
hearing and the factual basis stipulated at the plea submission hearing. Accordingly, below isthe
post-conviction court’ s findings of fact relevant to the petitioner’ s issues on appeal:



On November 26, 1998 at 7:00 a.m. Ms. Connie Richardswent to acar wash
on Chapman Highway to [clean her car]. Within fiveminutesof her arrival at the car
wash, shewas grabbed from behind by a person who put arope-like item around her
neck and tightened it and told her that he would kill her if she screamed. Ms.
Richards was robbed, [and taken] some two hundred eighteen feet from her vehicle,
where shewastied to atree and again threatened with death. Her attacker was naked
from thewaist down. Hewore a ski mask or toboggan which covered hisface, with
the exception of his eyes and [eyebrow] area. He wore gloves, dark half boots and
agreen pullover shirt.

[Onthe sameday, Melissa Ayerswas attacked]. Thelocation of thisoffense
was at the Labor Ready employment business on Magnolia Avenuein Knox County.
Ms. Ayerswas in her place of employment at an early morning hour between 6:30
am. and 7:00 a.m. preparing payroll checks. Ms. Ayerswasworking at aback office
when someone came up behind her, placed a rope-type item around her neck, and
[choked)] her to the point that she passed out. When she became consciousagain, she
was outside of her officewhere she had been dragged. Her assailant was naked from
the waist down, wearing a toboggan-type mask and gloves along with brown shoes.
The assailant robbed Ms. Ayers, taking her purse and its contents. An investigation
of the crime scene revealed a tan boot string used [to] lace up construction boots.
DNA analysis of the boot string revealed bodily fluids of the [petitioner] and Ms.
Ayers. The [petitioner] had been previously atemporary worker who had used the
Labor Ready services.!

[Earlier, around 5:30 am., Roger Bailey was working with his wife at a
Weigel’s market when he heard hiswife scream.] . . . [Mr. Bailey] overheard a co-
employee cursing and hollering at an individual who had confronted her outside the
store, this individual being a white male who was nude. Mr. Bailey exited the
building and attempted to apprehend the individual. He chased the nude individual
who was wearing a dark ski mask and dark boots. [Thisindividual] . . . entered an
older model automobile and attempted to run over Mr. Bailey . ... [Mr.] Bailey was
ableto get apartial license plate number, 264. He described the automobile asbeing
of a 1970's square Chrydler-type vehicle, light blue rusty/ faded blue color, in his
report to the investigating officer who was Officer Samuel Hagaman.

At 12:30 am. on November 27, 1998, [O]fficer Samuel E. Hagaman was on
routine patrol traveling westbound on Kingston Pike approaching David Lane. David
Lane apparently intersects Kingston Pike at aninety degree angle. Officer Hagaman
testified at the preliminary hearing that he observed asmall dark colored automobile

! Of significance, the factual account stipulated at the plea hearing references the petitioner as the attacker in
each of these instances. Also, the transcript of the plea hearing suggests that M s. Ayers knew the defendant because he
had previously sought employment in connection with Labor Ready.
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coming toward Kingston Pike from behind Conoco Market on David Lane in the
wrong lane of traffic. Hagaman executed a U-turn west of David Lane after the car
in question made an eastbound turn on Kingston Pike. After falling in behind [the
petitioner], the officer observed that the vehicle borelicen[s]e number 264 ADP and
met the description of the older model automobile involved in the earlier aggravated
assault a Weigel’s, which he had investigated several hours earlier. Officer
Hagaman then initiated a felony stop because of his knowledge of the prior felony
complaint and . . . for the reckless driving which he alegedly observed. [The
petitioner] was the driver and only occupant of the vehicle stopped by Hagaman.
Hagaman's stop was a felony stop in which the occupant was removed from the
vehicle, cuffed and placed in the patrol car. Hagaman testified that he observed in
plain view ashoelacein thefloorboard of the automobile and a toboggan extending
out of the glove compartment, both items matching the description of theitemsin the
assault[s] of the previous day. Ultimately, DNA analysis of the orange boot lace
found in the floorboard of the automobile linked [the petitioner] to [Ms.] Connie
Richards assault. Obvioudly, thetoboggan and physical evidencein theautomobile
itself linked [the petitioner] to the Ayers and Bailey assaults.

At thetime of [the guilty] pleas[the petitioner] was represented by [defense
counsel]. At the suppression [hearing] only two witnesses were presented. Those
witnesses were Mr. Roger Bailey and Officer Samuel Hagaman. It was the
[petitioner’s] position that the traffic stop was pretextua and violated his Fourth
Amendment right. Therefore, al of the evidence, i.e., boot lace, toboggan, etc.,
should be excluded. At the suppression hearing Officer Hagaman testified that he
stopped [the petitioner] for three reasons; (1) He allegedly had observed [the
petitioner] operating hiscar in arecklessmanner, (2) the car matched apreviouslead
distributed BOLO, and (3) the vehicle allegedly matched the description of a car
involvedinanincident at Weigel’ sstorethe previous day to which Officer Hagaman
had responded.

. The trid court, after hearing the evidence at the suppression hearing,
ruled that therewasavalid stop and avalid arrest of [the petitioner] on three separate
bases. Thetrial court overruled the Motion to Suppressin its entirety and found that
the evidence which was seized at the time of the arrest was admissible.

[1.ANALYSIS

In challenging the post-conviction court’s denial of post-conviction relief, the petitioner
asserts that: (1) he received the ineffective assistance of counsel with respect to the suppression
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hearing; and (2) his constitutional rights were violated by the destruction evidence relevant to the
suppression hearing. We begin our examination of the post-conviction court’s denial of post-
conviction relief by setting forth the standard of review. In order for a petitioner to succeed on a
post-conviction claim, the petitioner must provethe allegations set forth in his petition by clear and
convincing evidence. Tenn. Code Ann. 8 40-30-110(f). On appeal, this court isrequired to affirm
the post-conviction court’s findings unless the petitioner proves that the evidence preponderates
against those findings. Sate v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). Our review of the
post-conviction court’ sfactual findingsis de novo with apresumption that the findings are correct.
Fieldsv. Sate, 40 S.W.3d 450, 457-58 (Tenn. 2001). Our review of the post-conviction court’ slegal
conclusions and application of law to factsis de novo without a presumption of correctness. Id.

A. | neffective Assistance of Counsel

In claiming ineffective assistance of counsel, the petitioner essentially arguesthat, but for his
counsel’ s ineffective representation at the suppression hearing, he would not have pled guilty and
instead insisted on going to trial. In support of his argument, the petitioner points out that Officer
Hagaman testified at the suppression hearing that he had probable cause to conduct afelony stop of
the petitioner’ s vehicle because (1) he observed the petitioner drive recklessly; (2) the petitioner’s
car matched aprevious*®Be OntheLook Out” (BOLO) police broadcast; and (3) the petitioner’ s car
matched the description of the car involved intheincident at Weigel’ sstore. The petitioner claims
that defense counsel wasineffectiveinfailingto challengetheinconsistenciesin Officer Hagaman's
testimony regarding: (1) his reliance on the BOLO broadcast; (2) his observations of reckless
driving; and (3) thedescription of thepetitioner’scar. The petitioner assertsthat therecord supports
the numerous inconsistencies in Officer Hagaman’s testimony and urges this court to look at
counsel’ s deficient performance in failing to challenge these inconsistencies.

In order to prevail on aclaim of ineffective assistance of counsel, the petitioner must satisfy
the two-prong test set forth in Srickland v. Washington, 466 U.S. 668, 687 (1984) by proving: (1)
counsel’s performance was deficient and (2) the deficient performance prejudiced the defense
rendering the outcome unreliable or fundamentally unfair. Seeid.; see also Wiley v. Sate, 183
S.W.3d 317, 329 (Tenn. 2006). Deficient performanceisshown if counsel’s conduct fell below an
objective standard of reasonableness under prevailing professional standards. Strickland, 466 U.S.
at 688; see also Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975) (establishing that representation
should be within the range of competence demanded of attorneys in criminal cases). Prgudiceis
shown if, but for counsel’ s unprofessional errors, thereis areasonable probability that the outcome
of the proceeding would have been different. Strickland, 466 U.S. at 694. When apetitioner claims
ineffective assistance of counsel in relation to a guilty plea, the petitioner must show areasonable
probability that, but for theerrors of hiscounsel, hewould not havepled guilty. SeeHill v. Lockhart,
474 U.S. 52, 59 (1985); Adkins v. Sate, 911 S.W.2d 334, 349 (Tenn. Crim. App. 1994). A fair
assessment of counsel’ s performance, “requiresthat every effort be madeto eliminate the distorting
effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to
evaluate the conduct from counsdl’ s perspective at thetime.” Srickland, 466 U.S. at 689; see also
Nicholsv. Sate, 90 S.W.3d 576, 587 (Tenn. 2002). Both deficient performance and prejudice must
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be established to proveineffective assistance of counsel. Strickland, 466 U.S. at 697; seealso Goad
v. Sate, 938 S.W.2d 363, 370 (Tenn. 1996). If either prong of ineffective assistance of counsel has
not been established, a court need not address the other prong. Strickland, 466 U.S. at 697.

Addressing the petitioner’ sineffective assi stance of counsel claim, the post-conviction court
found that defense counsel failed to challenge certain inconsistencies in Officer Hagaman's
testimony asto why he executed afelony stop of the petitioner’ svehicle. The post-conviction court
noted inconsi stenciesin Officer Hagaman’ stestimony regarding hisobservationsof recklessdriving
and reliance on the BOLO report. The post-conviction court also noted inconsistencies in the
automobile description given to Officer Hagaman by Roger Bailey. Thepost-conviction court stated:

[the] description given by Roger Bailey was that of alight blue or gray, four-door,
1970’ s square Chrysler-type vehicle with rust along the bottom, a knocking engine,
and 264 onthelicen[s]eplate. However, [the petitioner’ 5] car varied from amajority
of those descriptive elementsin that it was atwo-door not afour-door vehicle, dark
blue, not light blue or gray, a 1986 model, not 21970’ s model, and a Chevrolet and
not a Chrydler.

However, the post-conviction court found Officer Hagaman’ s testimony provided other legitimate
bases for the stop such asthe partia license number and general description of the vehicle givento
Officer Hagaman some eighteen hours earlier during the Weigel store investigation. The post-
conviction court further found that defense counsel pursued many of the inconsi stencies concerning
the description of the petitioner’s car and questioned Officer Hagaman about his misconduct in
falsifying reports and warrants. In addition, the post-conviction court found that the petitioner
“testified under oath that he was satisfied with the pleaagreement and resol ution of these cases. He
aso testified that he was satisfied with the services of his attorney.” Consequently, the post-
conviction court concluded that the petitioner failed to demonstrateineffective assistance of counsel
by clear and convincing evidence.

Upon our review of the record, we conclude that the petitioner has not proven his claim of
ineffective assistance of counsel. To begin, we are not convinced that counsel’ s performance was
deficient given his examination and impeachment of Officer Hagaman's testimony. As the post-
conviction court noted, the transcript of the suppression hearing reflects that counsel made a
vigorous effort to discredit Officer Hagaman’s testimony. However, despite counsel’s effort, the
lower court ruled that evidence existed to support Officer Hagaman’sfelony stop. In our view, the
fact that counsel did not add to hisimpeachment efforts does not demonstrate deficient performance
of counsel. In sum, counsel should not be deemed to have been ineffective merely because hefailed
to employ additiona modes of impeachment which may or may not have produced adifferent result.
SeeWilliamsv. Sate, 599 S.W.2d 276, 279-80 (Tenn. Crim. App. 1980). A defendantisnot entitled
to perfect or error-free representation, only constitutionally adequate representation. See Denton v.
State, 945 S.W.2d 793, 796 (Tenn. Crim. App. 1996).



In addition, we conclude that the petitioner failed to demonstrated prejudice: that but for the
errors of his counsel at the suppression hearing he would not have pled guilty. Certainly, we agree
with the post-conviction court that Officer Hagaman'’ s testimony relevant to his probable cause for
stopping the petitioner was encumbered with inconsistencies. Nonetheless, as the post-conviction
court found, there existed some evidence supporting Officer Hagaman’s stop of the petitioner’s
automobile. Assuch, the felony stop was valid under the circumstances of this case. Furthermore,
the record reflects that the petitioner stipulated to the facts of his guilt at the guilty plea hearing.
Interestingly, the stipulated facts indicate that the state had recovered from one of the crime scenes
aboot string with the petitioner’s DNA on it. Thisincriminating evidence was independent of the
evidence discovered as aresult of thefelony stop. Also, the record reflects that one of the victims
knew the petitioner. Finally, therecord reflectsthat the petitioner pled guilty onthe eveof trial after
being advised of his rights by both his counsel and the trial court. Therefore, given the totality of
the evidence, it is our view that the petitioner did not prove by clear and convincing evidence that
the exclusion of the evidence obtained by the allegedly illegal stop would have sustained the
petitioner’s resolve to not plead guilty and insist on going to trial. See Hill, 474 U.S. at 59
(determining that assessment of prejudice within the context of a guilty plea“will depend in large
part on a prediction whether the evidence likely would have changed the outcome of a trial.”).
Accordingly, we conclude that the evidence does not preponderate against the post-conviction
court’ s findings, and the petitioner is not entitled to relief on thisissue.

B. Due Process. Loss and Destruction of Exculpatory Evidence

The petitioner next claims that his convictions should be set aside because the state lost or
destroyed certain evidentiary items, thereby violating hisdue processrightsto excul patory evidence.
Specificaly, the petitioner arguesthat the state’ sloss or destruction of avideotape of thepetitioner’s
arrest and the petitioner’ sautomobileviol ated hisdue processrights because these evidentiary items
could have been utilized by the defense to gain a favorable ruling at the suppression hearing. The
petitioner cites Brady v. Maryland, 373 U.S. 83 (1963) and Satev. Ferguson, 2 SW.3d 912 (Tenn.
1999) for authority.?

In Brady v. Maryland, the United States Supreme Court held that “the suppression by the
prosecution of evidence favorable to an accused upon request violates due process where the
evidenceis material either to guilt or to punishment, irrespective of the good faith or bad faith of the
prosecution.” Brady, 373U.S. at 87. Of significance, impeachment evidence, aswell asexcul patory
evidence, is evidence favorable to an accused. See United Sates v. Bagley, 473 U.S. 667, 676
(1985); Johnson v. State, 38 S.W.3d 52, 56 (Tenn. 2001). To prove aBrady violation, a defendant
must demonstrate the following:

2Wetake opportunity hereto notethat the applicability of Ferguson to post-conviction proceedingsispresently
undetermined by our supreme court. W e also question the efficacy of applying the Ferguson standard to this case where
the petitioner pled guilty.
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1) that the defendant requested the information (unless the evidence is obviously
exculpatory, in which case the State is bound to release the information whether
requested or not);

2) that the State suppressed the information;

3) that the information was favorable to the accused; and

4) that the information was material.

Johnson, 38 SW.3d at 56. The defendant bears the burden of proving a Brady violation by a
preponderance of the evidence. See State v. Edgin, 902 SW.2d 387, 389 (Tenn. 1995). The
standard for measuring whether the suppressed information is material is whether “there is a
reasonable probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.” Bagley, 473 U.S. a 682 (noting that the standard for
showing material aspect of a Brady claim is essentialy the same as showing prejudice in an
ineffective assistance of counsel claim). In other words, adefendant must show that “thefavorable
evidence could reasonably be taken to put the whole case in such a different light as to undermine
confidencein the verdict.” Kylesv. Whitley, 514 U.S. 419, 435 (1995); see also Irick v. Sate, 973
S.W.2d 643, 657 (Tenn. Crim. App. 1998) (citing Edgin, 902 S.W.2d at 390). Thus, the materiality
of the suppressed evidence must be evaluated within the context of the entire record as to how it
impacts the innocence or guilt of the accused.

In Satev. Ferguson, our supreme court addressed “what consequencesflow fromthe State’s
loss or destruction of evidence alleged to have been exculpatory.” 1d. at 915. The supreme court
explained that areviewing court must first determinewhether the state had aduty to preservethelost
or destroyed evidence. Id. at 917. The court noted that the state had a constitutional duty to
preserve all evidence subject to the rules of discovery and other applicable law. 1d. However, the
court noted that “[w]hatever duty the Constitution imposes on the States to preserve evidence, that
duty must be limited to evidence that might be expected to play a significant role in the suspect’s
defense. To meet this standard of constitutional materiality, evidence must both possess an
excul patory value that was apparent before the evidence was destroyed, and be of such anature that
the defendant would be unabl e to obtain comparabl e evidence by other reasonably availablemeans.”

Id. (quoting California v. Trombetta, 467 U.S. 479, 488-89 (1984)). Our supreme court ruled that
whenthestatefailed initsduty to preserveevidence, several factorsneedto beconsidered including:
(1) the degree of negligence involved; (2) the significance of the destroyed evidence, considered in
light of the probative valueand reliability of secondary or substitute evidencethat remainsavailable;
and (3) the sufficiency of the other evidence used at trial to support the conviction.® The court noted
that the reviewing court considers these factors within the context of the entire record to determine
whether “atrial conducted without the destroyed [or lost] evidence, would be fundamentally fair.”
Id. at 914-17.

Addressing the petitioner’s Brady-Ferguson claim, the post-conviction court found the
destruction of the videotape and automobile by the state wasinexcusable. The court also found that

3 W e note that the factors set forth in Ferguson are useful in determining materiality for Brady purposes.
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the state had a duty to preserve this evidence because it was subject to discovery and inspection
pursuant to Rule 16 of the Tennessee Rules of Criminal Procedure. However, the post-conviction
court found that other substantial and overwhelming evidence existed relevant to the petitioner’s
guilt. Thus, the post-conviction court concluded that the petitioner’ sguilty pleawas fundamentally
fair becausetheexisting evidence overwhel mingly supported the petitioner’ sunderlying convictions.

From our review of the record, it appears that only the “materiality” of the evidenceisin
dispute. As the post-conviction court found, the state possessed favorable evidence allegedly
exculpatory and failed to provide this evidence to the defense. However, as previoudly stated, the
materiality of the suppressed evidence must be evaluated within the context of the entire record as
to how it impacts the innocence or guilt of the accused. See, e.g., United Statesv. Agurs, 427 U.S.
97, 112 (1976) (noting that the proper determination of materiality reflects concern with the justice
of finding guilt). From this standpoint, we fail to discern any basisfor the petitioner’ s due process
clam. To begin, the exculpatory nature of the videotape and the automobile is tenuous at best
because, even if preserved, these evidentiary items are not remotely probative of the petitioner’s
innocenceor guilt. Instead, these evidentiary itemsarerelevant only toimpeach Officer Hagaman's
testimony that he had probable cause to stop the petitioner. As such, we fail to see how the
suppression of the petitioner’s vehicle and the videotape undermined the confidence of the
petitioner’sguilty pleas. Also, itisabundantly clear that there was evidence of the petitioner’ squilt
independent of the videotape and car. In this case, sufficient evidence existed, including DNA
evidence, that connected the petitioner to the crimesto which he ultimately pled guilty. Therefore,
we conclude the petitioner failed to prove that the state violated his due process rights as
contemplated by Brady v. Maryland and Sate v. Ferguson.

C. Collective Effect
The petitioner finally contends that the collective effect of counsel’ s deficient performance
and the Brady violationswarrant relief. However, because we have previously determined that the
petitioner failed to prove claims of ineffective assistance of counsel and violation of due process, we
conclude that the petitioner is not entitled to post-conviction relief on the basis of this claim.

1. CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the order of the post-
conviction court.

J.C. McLIN, JUDGE



