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OPINION
FACTUAL BACKGROUND

In January 1999, David Britt was an inmate at the Corrections Corporation of America
(“CCA”) prison in Wayne County, Clifton, Tennessee. Britt had been previously convicted of first
degree murder and sentenced to life imprisonment. The defendant, Christine D. McClain, was
employed as a correctional officer at CCA and assigned to the area where Britt was incarcerated.
At approximately 2:00 p.m. on January 30, 1999, Britt escaped by walking out of the prison with
other corrections officers during ashift change. He waswearing a correction officer’ s uniform and
successfully passed through numerous security controls. The Tennessee Bureau of Investigation
(“TBI") wascalled into assist CCA and local law enforcement with recapturing Britt. On January
31, 1999, after various inquiries and interviews with CCA staff and inmates, the TBI arrested
Defendant and charged her with permitting or facilitating Britt’ sescape. A few dayslater, Britt was
captured in Decatur County by officers from the Decatur County Sheriff’s Department, but he
refused to give astatement or reveal the names of anyone who had assisted him.

On January 30, 1999, shortly after the prison officialsat CCA discovered that Britt may have
escaped the facility, TBI Agent Jerry Tenry was assigned to investigate the incident. Arriving at
approximately 5:30 p.m. that same afternoon, Tenry spoke with the prison warden, Kevin Meyers,
and CCA’sinternal affairsofficers. Tenry then requested additiond TBI agents. Theteam of agents
and officersbegan by inspecting the fences and checking to seewhether any of CCA’ svehicleswere
missing, inan effort to discover how Britt had exited thefacility. When it became apparent that Britt
did not escape through a hole in the fence or drive away in a prison vehicle, the investigation team
began interviewing inmates and employees of CCA. The employees working the previous shift
(6:00 a.m. to 2:00 p.m.) were requested to return for questioning.

Agent Tenry testified at trial that Defendant was one of the numerous employees asked to
returnto CCA for aninterview and that hewas present during her questioning. Defendant was asked
whether anyone was in Defendant’ s vehiclewhen sheleft the prison facility after her shift, whether
she supplied inmate Britt or any individual with a CCA uniform, and whether she assisted Britt in
leaving the facility in any way. Defendant admitted knowing Britt, but denied supplying himwith
aCCA uniform or assisting in any way with hisescape. Accordingto Tenry, the questionsdirected
to Defendant were the same as those asked the other employees.

Subsequent to Defendant’s initial interview, Agent Tenry received information which
required that Defendant return to CCA for further questioning. Tenry testified an officer was sent
to Defendant’ s house; if she refused to return, he was instructed to bring her back involuntarily.
Defendant returned of her own accord at approximately 10:00 am. on January 31, 1999, at which
point she was taken to a meeting room to talk with Tenry and TBI Agent T. J. Jordan. Tenry
testified that, prior to beginning the second interview, he informed Defendant of her “ constitutional
rights’ and told her that additional information had cometo light since they first questioned her.
Initially, Defendant persisted in asserting that she had no knowledge of Britt’s escape. However,
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she changed her story when Tenry “interjected a hypothetical scenario” (the details of which were
not given at trial) and then gave the agents a statement. Agent Jordan remained with Defendant and
handwrote her statement because Tenry’ s presencewas required el sewhere. Tenry returned once or
twice while Jordan was writing. When he finished, Tenry read the statement and then gave it to
Defendant. After Defendant read the statement, she told them she wanted to make some changes.
Jordan composed an addendum, Defendant read it over, and then she signed both parts--the original
statement and the addendum. Defendant also initialed the top and bottom of each page of the
statement.

At trial, Agent Tenry read Defendant’s statement which, in relevant part, declared the
following:

| have been employed at [CCA] since October 16, 1998. | started work inthe
pod that housed inmate David Britt about a week before Christmas, 1998. Very
shortly after | started working around David, he began to befriend me. He started
talking to me about how hefelt he could have gotten alighter sentence. Hefelt that--
he felt he had been stuck with alife sentence because things became political. The
more he talked to me, | just saw him as akid who had been--who had had it stuck to
him by the justice system. | also felt sorry for him as a mother. | have children
myself David' s age. | just felt like he was a child who had been wronged by the
system. Nobody had been therefor him toright it. David has also--David had also
comeup to meand preached the Bibleto me. Heindicated he had found religion and
reform.

As time went on, David made comments about having a perfect plan to
escape. He kept making the comments. At some point he approached me and asked
what | would do if he jumped in my truck with me. | asked him how he would do
that? He said he was just going to walk out. | kind of blew it off and told him he
was crazy. Hetold meall of thisabout three weeksago. Upuntil that time--up until
thetime of the escape, hewould hint around about escaping. Henever said adefinite
time. He would comment that it was getting closer. He told--1 told David severa
times| could get himin trouble for planning the escape. | didn’t report him because
| didn’t think he would do it. | thought if he tries, he is going to get caught.
Y esterday | came back from my weekend. | did not know he was going to escape
when | cameto work. Therewas nothing previously discussed. During my shift he
told metoday isthe day. He said, George, aninmate, isgoing to hep him. Hesaid
he was going to walk out. There was no plan discussed between us. | did not see
Davidfrom about 1:10 p.m. until shift change. | wasleaving my assignment, Apollo
B pod, at about 2:00 p.m. | wasrelieved by Officer Kelly right at two o’ clock p.m.
Me, Sorenson and Lowery |eft a the sasmetime. Meand Sorensen madeour way to
11A gate. Lowery was stopped to talk to Ruddle. We went through 11A gate. We
got to the break room and clocked out. | walked out of the break room and started
towards operations. | stopped at the secured door. | was holding the door waiting
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for it to pop open, that is when David walked up. That isthefirst time | had seen
himsince 1:10 p.m. | didn’t say anything to him and he never said aword. Hewas
inaguard uniform. He had acap on. Healso had an ID badge on. Hishair had been
cut and he was clean shaven. Thelasttimel saw himat 1:10 p.m., he still had all of
hishair and beard. He walked through the door. He headed on to the next door that
opens into central control. He waswalking behind me. | got to the door and went
through. He would come through behind me. He got into control. | walked up to
the blacklight and showed my hand. | stepped back. David was asked to show his
hand. He stuck his hand under the light and passed through. He left central and
headed down the hill through two more secured gates. It would have been--it would
have been me, David, and about 15 correctional officers when we got to the
administration building. 1 went through the checkpoint metal detector and blacklight.
He would have still been behind me. | processed out of the building to my truck. |
ran into my sister right out front. Nobody was around me. | don’t--1 don’t know
wherehewas. | got in my truck--1 got to my truck and got in. David dlid in behind
me. | have to get in on the passenger side because the driver’s side door will not
openfromtheoutside. It will openfromtheinside. Hetold mejusttodrive. | drove
out of the lot through the vehicle checkpoint. | Slowed and waived [sic]. Hetold me
to head toward Savannah. | got to the road that goes to Savannah. He kept saying,
shewasgoing to get him. | pulled off theroad. He asked me about acoat behind the
seat and | gave him--and | gave it to him. It was a brown men’'s coat. He put the
coat on and run up through the woods. That is the last time | saw him. | did not
supply David with aguard uniform. | don’t have--1 didn’t haveanything to do with
the invisible ink on his hand. 1 did not supply him with any clothes other than a
jacket. David and | have not had any type of intimate reationship.

Agent Tenry testified that although the entire second meeting with Defendant spanned
several hours, the actual conversation which gaveriseto Defendant’ s statement took only forty-five
minutes. Handwriting the statement took more than an hour and, afterward, Tenry spent additional
timetrying to locate the assistant district attorney or ajudgeto issue an arrest warrant. Because it
was Sunday morning, Tenry did not complete the task until approximately 3:00 p.m. Tenry further
testified that although Defendant’s attitude during the second interview was “ standoffish,” she
answered the agents' questionsand was not belligerent. When Tenry was asked whether Defendant
appeared coherent and able to understand the questions put to her during the second interview
session, he answered affirmatively. Tenry also stated that Defendant did not appear drugged or
complain that she was too tired to talk to the agents.

During cross-examination, Agent Tenry conceded that the TBI’ sinvestigation had uncovered
no evidence that Defendant furnished Britt with auniform, identification badge, shoes, or anything
of that nature. Tenry testified that Defendant had consented to a search of her house and vehicle
prior to her statement, but the TBI agents had discovered no fingerprints or any other proof which
would have linked Britt with Defendant or indicated that Britt had been staying at Defendant’s
house. (Britt was apprehended 2.5 miles from Defendant’s residence.) Tenry admitted that the
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primary evidence against Defendant consisted of Defendant’ s own statement and the statement of
Danny Ruddle, afellow CCA correctional officer who observed Britt and Defendant drive away
together in her truck after her shift. The TBI was unable to recover the CCA identification badge
or uniform worn by Britt during his escape or discover where they came from.

Tenry also testified that the TBI agents collectively interviewed and took statements from
approximately twenty or more correctional officersduring theinvestigation. He acknowledged that
no other persons where charged with crimes relating to the escape, but also stated that no other
officers admitted having knowledge that an inmate was exiting the facility with them. Defendant
wasthe only CCA employee asked to return for asecond interview. For abrief time, acorrectional
officer named Fred Atwood wasthefocus of further inquiry because Atwood’ s phone number was
discovered in Britt’s cell after the escape. At trial, Atwood testified that he had been employed at
the CCA facility two separate times and that heinitially met Britt in 1992 or 1993, during hisfirst
period of employment. Atwood admitted that he had arelationship with Britt during thistime, such
that he would do various “favors’ for him or overlook some minor indiscretions with regard to the
rules. However, Atwood quit in 1995. When he was rehired in 1997, he was assigned to work
“visitation,” which limited his contact with the inmates and he ceased doing “favors.” Atwood
claimed that he had no contact with Britt after he wasrehired. With regard to the discovery of his
telephone number in Britt’ scdl, Atwood testified that the number was six years old and he has had
ten different phone numberssincethen. Atwood testified that he wasterminated shortly after Britt’s
escape, allegedly based upon the breach of regulationsinvolving Britt during hisfirst employment
period.

Tenry also conceded during cross-examination that Britt had wal ked out of theprisonfecility
with approximately three to fifteen correctional officers and that at least three of those officers
actually spoke with Britt. One of those three officers was Danny Ruddle, the only person who
reported observing Defendant and Britt drive away together. At trial, Ruddle testified that at
approximately 2:00 p.m. on January 30, 1999, he was approaching the facility’s final checkpoint
after completing hisshift. Just prior to the opening of the gate, he noticed ayoung male correctional
officer walking “ side-by-side” with Defendant. The man had alittle piece of hair sticking out from
under his hat and Ruddle mentioned thisto him. The man tucked it back in, leaned over and said
something to Defendant, and they all continued walking. Defendant and the young officer were
ahead of Ruddle. Next, he observed them both enter Defendant’s pickup truck (which he claimed
to recognize) and drive away. Defendant was driving at the time, and the young officer sat on the
passenger side. Although Ruddle recognized Defendant from previous encountersat CCA, he said
that he did not know her personally. He surmised that Britt was a new recruit because he did not
recognize him--new faces were not uncommon at CCA. Ruddle testified that during his interview
with Agent Tenry the next morning, he asked to see aphotograph of Britt. Ruddle claimed that the
man in the photograph was the same man that he had observed waking out of the prison fecility with
Defendant the previous day.

Ruddle testified during cross-examination that Defendant’s truck was a light blue color.
When asked whether the truck had atwo-tone paint job, hereplied, “1 don’t think so.” Defendant’s
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counsel pointed out that a statement given by Ruddle on the day after the incident claimed that
Defendant’ struck was painted white onthetop and blue on the sides. Thissame prior statement also
maintained that Defendant entered the truck on the driver’ s side and the young officer got in on the
passenger side. Defendant’s counsel informed Ruddle that the driver’s side door to Defendant’s
truck could not be opened fromthe outside. Ruddle confessed that hewasuncertainfromwhich side
of the truck Defendant and Britt entered the vehicle, but, even so, he was positive tha they both
entered the vehicleand that they droveaway together. Ruddlealsotestified that the photograph from
which he identified Britt was not an accurate likeness of the man he watched exit the prison with
Defendant—the photograph showed Britt with long hair and unshaven. On the day Britt escaped, he
was clean-shaven and appeared to have short hair. Notwithstanding, Ruddle testified that it was
“pretty easy” to identify him from the photograph, which was presented to him independently (not
with other photos in the form of alineup). Ruddle claimed that he was “nose to nose” with Britt
when the two men discussed the hair sticking out from under Britt’s hat.

Agent Tenry testified that Correctiond Officer Roger Dale Norman also gavethe TBI agents
a statement concerning Britt. Pursuant to an agreement between Defendant and the State, the trial
court allowed Tenry to read Norman’ s statement in court because law enforcement officers had been
unableto locate him or secure his appearance by subpoena. Thetria court informed the jury that
although Norman’s statement was hearsay, the State was forgoing an objection in favor of an
instruction that the statement should be considered in the same light as if Norman were testifying
in court. In other words, the State “was not stipulating or admitting the truth of those matters’
contained therein. Consequently, Norman’s statement concerning the events of January 30, 1999,
was read and declared the following:

| have been working for [CCA] for about oneand ahalf years. | amaC.O. and work
all over thefacility. Today | worked the 11B gate. That isthegateto the Columbia
and Discovery mini yard. | got relieved from duty at about 1:55. When | started
towards central, a couple of people, coworkers, got in front of me and some were
behind me. Whenwe got to central’sdoor, | heard someone at central ask to seethe
C.O.’shand. | don't know who he was. He showed his hand under the light and
must—and must have-must have had a stamp because they let him pass. | knew
David Britt because | had worked around him quite abit. | didn’t recognizethisguy
asBritt. Helooked taller and walked differently. When | came through central, he
was behind me. Andwhen | got to checkpoint, | went to therest room. | don’t know
where hewent from there. | know he appeared to have adiscolored hat on. Itwasn't
anew CCA blue cap like most of us wear.

Inmate Britt was captured in Decatur County three days after his escape by Officer Mike
Harralston, of the Decatur County Sheriff’ sDepartment. Officer Harralstontestified that Britt’ shair
was long and pulled back in aponytail when he was apprehended. He also appeared “ scrubby,” as
though he had not shaved in three or four days. Britt was wearing a brown Carhartt-type jacket; a
blue sweat shirt; a blue long-sleeve, button-up shirt; a blue tee-shirt; black jeans and white tennis
shoes. After Britt’s arrest, his clothes were given to Agent Tenry, who bagged and boxed them at
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the Decatur County jail uponreceipt. Tenry testified that Britt’ s clothing had been kept in aseparate
and secure evidence storage facility at Tenry’s home since that time. He further testified that no
analysis of any kind was performed on the clothing, and the inventory list presented at trial was
composed from memory sometime after the evidence was stored. After Agent Tenry’ stestimony,
the clothing discussed was admitted into evidence without objection by the Defendant.

KevinBradley Meyers, the CCA prison warden at thetime of the escape, testified at trial that
thefacility hasthe capacity to house 1506 inmates. Theaverage number of prisonersrangesbetween
1475 and 1500, which was the approximate number of prisoners at the fecility in January 1999.
CCA employed atotal staff of 400 persons. Defendant was hired asacorrectional officer in October
1998. Each correctional officer undergoes 120 hours of classroom training and 40 hours of on-the-
job supervised experiencein the fecility itsdf. In October 1998, CCA was particularly “security
conscious.” Thetraining of correctional officersemphasi zed escape prevention becausefour inmates
had escaped earlier that month. Once Warden Meyers was notified of Britt's escape, he followed
standard procedure. This included notification of all law enforcement personnel in the area:
Tennessee Highway Patrol, Tennessee Bureau of Investigation, all local police departmentsand the
Sheriff’ s Department in Wayne County, aswell as all of the counties contiguousto Wayne County.
CCA also launched an internal investigation.

Warden Meyerstestified that Defendant was assigned towork the6:00 a.m. to 2:00 p.m. shift
in“Apollo B pod,” which handled 111 inmates, including Britt, in January 1999. To gain entrance
to the prison facility, the security proceduresin forceat that time required an employeetofirst pass
through a checkpoint at the rear of the administration building. At that point, the employee’ s hand
was stamped with blacklight ink, and then he or she passed through ametal detector. Once through
the administration building, the employee proceeded through a* cattlerun,” an areawith two fences
side by side. Inside this “run,” two electronically controlled gates allowed access into another
building called* central control,” whereadditional employeesmonitor those entering and exiting the
two electric gates and al so oversee the electric fence alarm system. Oncethrough the two gates, the
employee enters along hallway. At the end of the hallway is athird electronic door which allows
accessto the “operations’ building and the prisonitself. The prison areaisdividedinto zones. One
of the zones contains the Apollo building, which isfurther divided into two pods, “A” and“B.” An
additional officer stationed in aroom at the entrance to the pods controls two more doors. During
atypical shift changein January 1999 (the recounted procedures had since changed), the employees
reporting towork would relievethe on-duty officersupon arriva at their assigned posts. A departing
employeewould then clock out and exit thefacility either individually or with agroup, by reversing
the process described above. On any given day, the traffic number could swell due to the presence
of trainees who accompanied their supervising officers. Warden Meyerstestified that the turnover
rate of employees at CCA was “rather high” and, therefore, training of new officers was a
interminable process.

During cross-examination, Warden Meyers testified that the employees in central control
regulate the doors based on visual inspection of the persons moving in and out through those doors.
In other words, the empl oyees operating the doorsfrom central control managetheflow of personnel
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simply by watching them through the clear doors separating them. Duringashift change, employees
entered and exited simultaneously and, in January 1999, it would not have been unusual to haveten
to fifteen officersin the waiting room at one time. Under those circumstances, the central control
person wasto visually inspect the crowd for unfamiliar faces and ensurethat everyone waswearing
auniform. If the person operating the doors observed someone they did not recognize, they were
to locate someone who could confirm that person’s identity. The mix of people could include
inmates, who were being transferred from one place to another. Employeesexiting thefacility were
required to wear identification name tags and place a hand under a blacklight at inspection
checkpointsto reveal a stamp which was placed there when the employee entered. No written log
was kept for uniformed staff—the coming and going of the officers was recorded soldy by the time
clock. Once through the administration building, the employee was in the parking lot, whichisa
flat, open, unfenced area, outside the prison compound.

With respect to employee attire, Warden Meyer testified that the standard uniform wasnavy
blue pants, white shirt, and black shoes. The hat was navy blue with apatch on the front; the name
tag was laminated and the size of adriver’slicense, with the employee's picturein the upper left-
hand corner. Female employees were required to keep their hair off of their collar and male
employees were required to be clean shaven and their hair abovethe ears. Uniformswere issued to
the correctional officersduring pre-servicetraining and alog waskept. When asked whether thelog
was checked to discover whether anyone requested an additional uniform, Warden Meyerstestified
that the inventory record was not as accurae as it should have been. Regarding nametags, Warden
Meyersexplained that theofficer isissued anametag which heor sheisresponsiblefor and required
toreportif missing. Warden Meyersfurther testified that during the week Britt escaped, anametag
was reported missing but he did not recall the identity of the person who lost it. He did recdl,
however, that the missing name tag did not belong to Defendant.

According to Warden Meyers, Britt was discovered missing at 4:30 p.m. on January 30,
1999, during one of three counting procedures which occurred at 10:45 am., 4:30 p.m., and 9:00
p.m. Thisindicated that Britt left the facility sometime between 10:45 am. and 4:30 p.m. Asa
result of theinvestigation whichfollowed, Defendant and another correctional officer named Freddie
Atwood were fired. When Defendant’s counsel asked Warden Meyers to state the reason for
Atwood’ s termination, the prosecutor objected. Thetrial court sustained the State’s objection.

Other correctional officerswho workedontheday Britt escaped alsotestified. BrendaHarris
Whitehead, the officer working the doors to Apollo B pod on January 30, 1999, testified that she
recalled Defendant exiting that day and saw no one unfamiliar to her. Gloria Lang checked
identification badges and hand stamps at the final checkpoint that particular day and testified that
nothing out of the ordinary occurred. Lang said that she knew who Britt was and did not recall
seeing him exit the facility.

Doretta May Hacker worked the control room doors on January 30, 1999 and recalled

observing an unidentifiable man standing behind Defendant in the waiting room. The manwasin
uniform and had a name tag on, but he would not make eye contact with her. Hacker notified her
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supervisor, Officer Daphane Casey, who instructed her to open the door. Defendant’s counsel then
asked Hacker whether he showed his hand stamp. Hacker replied that the job of checking hand
stampswas Casey’ sresponsibility that day. When shelearned that an inmate had escaped later that
day, she aerted the proper officials of the incident involving the unidentified man at the control
room doors.

Officer Daphane Casey testified that she recalled working in the control room with Hacker
on January 30, 1999 but claimed that she was not working in a supervisory capacity that day.
Rather, she and Hacker were “ partners.” Casey testified that pedestrian traffic was busy that day,
asusual, and that one of her dutieswasto check the correctional officers’ identification tagsasthey
exited thefacility. Standard procedure required her to request assistance from her partner (Hacker,
on this occasion) when she saw someone she did not recognize. Casey explained that an inability
to recognize everyone who passed through the doors was not unusual and, if neither her or her
partner could positively identify an officer, they were expected to alert the supervisor prior to
opening the door. Casey clamed that on the day Britt escaped, she did not recall anyone getting
through the doorswithout showing their identification badge and the proper hand stamp. Casey also
testified that since she did not know Defendant or Britt by sight, and she could not positively sate
whether she saw either of them on the day Britt escaped. She claimed, however, that no unidentified
personsexited viathe control room doors during her shift unless someone wasableto vouch for that
person’ sidentity. When asked why she had instructed Hacker to open the door, Casey denied doing
0.

PamelaKelley, Defendant’ s sister, also worked as a correctional officer at CCA. At trid,
Kelley testified that she worked the same shift as Defendant on January 30, 1999 and that she also
spokewith Defendant in the parking | ot after they finished their shifts. Defendant was aloneat that
time. Kelley testified that she observed Defendant a second timethat day in her rear view mirror as
they drove out of the parking lot. She saw no onein thevehiclewith her. They waved at each other
and then drove off in different directions.

ANALYSIS
I. Sufficiency of the Evidence

Defendant contends that the evidence presented at tria is insufficient to support her
conviction. Defendant argues that her actions did not appreciably differ from those of the other
correctional officerspresent when Britt walked out of the prison and that, if sheisguilty of anything,
itisfor the offense of accessory after the fact, Tenn. Code Ann. § 39-11-411. We disagree.

When evidentiary sufficiency isquestioned on appeal, the standard of review iswhether, after
considering all the evidence in the light most favorable to the State, any rational trier of fact could
have found all the essential elements of the offense beyond a reasonable doubt. See Jackson v.
Virginig 443 U.S. 307, 318-319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979); State v. Hall, 8
S.W.3d 593, 599 (Tenn. 1999); Tenn. R. App. P. 13(e). In determining the sufficiency of the
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evidence, we will not reweigh the evidence or substitute our own inferences for those drawn by the
trier of fact. See State v. Sheffield, 676 S.\W.2d 542, 547 (Tenn. 1984); State v. Cabbage, 571
S.W.2d 832, 835 (Tenn. 1978). Instead, on appeal the State is entitled to the strongest legitimate
view of the evidence and to all reasonable and legitimate inferences that may be drawn therefrom.
Hall, 8S.W.3dat 599. A guilty verdict by ajury, approved by thetrial court, accreditsthetestimony
of the witnesses for the State and resolves all conflicts in favor of the prosecution’s theory,
effectively removing the presumption of innocence and replacing it with apresumption of guilt. See
State v. Bland, 958 SW.2d 651, 659 (Tenn. 1997). Quegtions concerning the credibility of
witnesses, the weight and value of evidence, and factual issues raised by the evidence are matters
to be resolved by the trier of fact, not this Court. 1d. The defendant bears the burden of
demonstrating that the evidence is insufficient to support his or her conviction. Statev. Pike, 978
S.W.2d 904, 914 (Tenn. 1998); State v. Tugale, 639 SW.2d 913, 914 (Tenn. 1982).

Defendant was convicted of permitting or facilitating escape, Tenn. Code Ann. 8 39-16-607,
ascharged intheindictment. Inrelevant part, thisstatute provides: “ An official or employee of any
penal institution which is responsible for maintaining personsin custody commits an offense who
intentionally, knowingly or recklessly permits or facilitates the escape of a person in custody.”
Tenn. Code Ann. § 39-16-607(a) (1997). Thisoffenseisenhanced from aClassEfelony toaClass
C felony when one of three enumerated circumstances is proven. See id. § 39-16-607(c).
Defendant’ sindictment charged that the person in custody had been * charged with or convicted of
afelony,” proof of which raises the offense to a Class C felony under section 39-16-607(c)(1).

Theproof adduced at trial showed thefollowing: (1) Defendant had foreknowledgethat Britt
was planning an escape; (2) sherecognized Britt as he exited the prison facility disguised inaguard
uniform; (3) she accompanied him as he walked out of the prison and said nothing to alert the other
guards; (4) shebelieved that Britt had been treated unfairly by the justice system; (5) she drovehim
away from the prison in her truck; and (6) she provided him with a coat to wear. We find this
evidence sufficient to support thejury’ sfinding that Defendant permitted and facilitated the escape
of Britt, apersonincustody. The proof also revealed that Britt was convicted of afelony, namely,
first degree murder.

Defendant’ sargument that her actionswere no different from those of the other correctional
officersis unsupported by the evidence. Defendant was the sole officer who admitted recognizing
Britt as an inmate while he was making his way through the prison doors and the parking lot.
Defendant’ scontention that, at most, the evidence supports only a charge of accessory after the fact
is likewise without merit. See Tenn. Code Ann. § 39-11-411 (1997). Clearly, Defendant’s
involvement with Britt’ s escape commenced before the escape was completed.

In sum, when the evidence is viewed in the light most favorable to the State, we find it is
sufficient to support Defendant’ s conviction. Defendant is not entitled to relief on thisissue.
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[1. Suppresson of Defendant’s Statement

Defendant contendsthat thetrial court erred by denying Defendant’ s motion to suppress her
statement to the TBI agentsinvestigating Britt’ sescape. Specifically, Defendant claimsthat shewas
not advised of her rightsprior to theagents’ interrogation asrequired under Mirandav. Arizona, 384
U.S. 486 (1966). Defendant further arguesthat, evenif she had been given her constitutional rights,
her statement was nevertheless inadmissible because fatigue and a failure to resist the agents
coerciveinterview tactics rendered her incapable of knowingly waiving those rights. We disagree.

Therecordreflectsthat, prior totrial, Defendant filed amotion to suppressthe statement she
gave to TBI Agents Tenry and Jordan during her second interview following Britt’s escape. The
suppression hearing occurred on February 14, 2000, and the following testimony was presented.

Defendant testified that she was unaware of Britt’ sescape until approximately 9:15 p.m. on
January 30, 1999 (the day it occurred). Defendant claimed that she had gone to a ball game after
work and, shortly after she returned home, her son informed her that CCA wanted to talk to her.
When she telephoned CCA, they informed her of Britt’ s escape and requested that she returnto the
prison for an interview. Before she left her home, a policeman arrived. He requested permission
to search her house, and she consented. Returning to CCA at approximately 10:00 p.m., she waited
until 1:30a.m. tobeinterviewed. Shefinishedtalkingtotheinvestigatorsat approximately 3:00a.m
and went back to her truck. It would not start. A man gave her aride to her mother’ s house. She
arrived at her mother’ shouse at 3:45 a.m. At approximately 5:00 a.m., her mother drove her home.

When Defendant arrived at home, she called a friend and talked with her son for a while.
Sometime between 8:00 and 8:30 a.m., her mother returned to drive her back to the prison because
CCA wanted to talk with her again. Asthey emerged from Defendant’ s driveway, a police officer
arrived “to make sure that [she] was going back to CCA.” She arrived back at the prison at
approximately 10:00 am. She had not slept at al the previous night.

Defendant testified that immediately upon her arrival at CCA, she was taken into an
interrogation room and informed that she was“guilty” and “would be charged.” Shortly thereafter,
Defendant signed a consent form allowing the police to search her truck. She daimed that at this
point, she asked Agent Tenry whether shewasgoing to need an attorney. Heresponded, “Not &t this
time.” Defendant was then questioned more or |ess continuously by two agents from 10:00 a.m.
until 3:00 p.m., with occasional breaks during which shedozed off. Defendant testified that shewas
not given anything to eat or drink during thistime and that she had missed severd doses of her anti-
depressant and hormone medications. She had been instructed to take these medications two times
per day, but she had not received adose since Saturday morning, January 30, 1999. Defendant stated
that adeficiency of thesedrugswouldtypically result in anxiety, upset stomach, dizziness, and mood
swings. Defendant claimed that she had also gone completely without sleep for thirty-six hours
(from 3:30 am. Saturday to 3:30 p.m. Sunday) and that she had requested permission to telephone
her mother, but never received the opportunity. Agent Tenry had seemed concerned about her
condition. He asked her whether she had slept lately. By contrast, the other agent was “very
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hateful” and “ bossy,” apparently utilizing the classic “ good guy, bad guy approach” so popular with
law enforcement.

Defendant further testified that she was familiar with the rights commonly referred to as
“Mirandarights,” although she was unaware of the proper name for them. She claimed that no one
gave her theserights, orally or otherwise, prior to her second interview and that shedid not sign any
document other than the search consent form. She admitted receiving Miranda warnings after she
was charged, searched, and handcuffed at the conclusion of the second interview. When Defendant
was shown the seven-page document which the State presented as her statement, she stated that she
had seen the document before. It was never read to her, however, and she never read it herself or
signed it. Sherecalled signing the addendum. Defendant testified that she was very sleepy during
the second interview and would have agreed to anything if she thought it meant she could go home
afterward.

During cross-examination, Defendant conceded that she was accustomed to functioning on
only acouple hoursof sleep. She also admitted that she had an opportunity to sleep for ashort while
both at her mother’ s and at her own home after the first interview, but shewastoo “anxious’ to do
so. Shealso admitted that she had opportunitiesto eat during her wait at CCA, whileat her mother’s
home or her own home, and during thedrive back to CCA on Sunday. When asked whether sheever
told Agents Tenry or Jordan that she was hungry, thirsty or required medication, Defendant replied
negatively. She also admitted that she never informed Agents Tenry or Jordan that she felt
disoriented during theinterview or that shewanted to stop talking at any point. Regardingtheinitids
which appeared numerous times on every page of her statement, she observed that “CM” were
indeed her initials but claimed that she did not know whether the initials on the statement were “the
way shewould initial things.” She explained that standard TBI procedure requires agentsto place
initialson all statements and, although she did not place her initials on the document, she could not
say whether someone else did. Defendant further denied that the signature at the bottom of the
addendum was hers (contradicting earlier testimony that she recalled signing it). Later, she again
claimed that the signature on the addendum was hers.

Agent Tenry testified that TBI policy recommendsthat its agents give suspectsthe Miranda
rightsand get awritten waiver from them whenever possible. Since Defendant was a suspect at the
start of the second interview, Tenry gave her the Mirandarights before proceeding. Hefailed to get
asigned waiver from her, however, because hedid not have any formswith him. He also admitted
that he did not question other agentsin the building asto whether they had formswith them. Tenry
saidthat the actual interrogation of Defendant lasted alittle over an hour, at which point Tenry asked
Agent Jordan to write out the statement while heleft in search of someoneto sign the arrest warrant.
Tenry testified that Defendant did not request a phone call, complain of fatigue, or appear sleep-
deprived during theinterrogation. Herecalled asking Defendant whether she wanted acup of coffee
or to visit the restroom. She declined.

During cross-examination, Tenry explained that Defendant’ sfirst interview wasroutine--she
was not a suspect at that time. Things had changed by the start of the second interview, at which

-12-



point Tenry oraly informed Defendant of her Miranda rights and asked whether she understood
them. She had responded affirmatively and appeared “ quite willing” to speak with them. Initialy,
she denied any involvement in the escape, but then changed her story dramatically when Tenry told
her that Britt had been imprisoned for killing aman in adispute over awoman and may do it again.

Tenry did not recall Defendant asking him whether she needed an attorney and hewascertain
shedid not affirmatively request one. In Tenry’ sopinion, Defendant was* clear-headed” at thetime
she gave her statement; her speech was not slurred and she did not appear drowsy. Tenry was
present when Defendant read the statement written out by Jordan. He also watched her sign and
initial it afterward. When she had finished reading the statement, shetold the agentsthat she wanted
to clarify something. This request gave rise to the addendum, which Tenry observed Defendant
review and sign also. Tenry testified that Defendant never complained that shefelt sick or irritable.
She also never asked to make a phone call.

Agent T. J. Jordan confirmed that hewas present at the start of Defendant’ ssecond interview
when Tenry orally related Defendant’s Miranda rights to her. Jordan testified that Defendant
appeared “okay” at that time and that the interview lasted between one and two hours. Afterward,
Jordan transcribed Defendant’ s satement. This took alittle longer than the interview. Defendant
then read what Jordan wrote, initialed it, and changed some of thewording. Ultimately, Defendant
wished to clarify apoint, and thisrequired an addendum. Jordan testified that at no time during the
interrogation did Defendant complain about not having her medication or being denied accessto a
telephone. She also did not seem disoriented, sick, or agitated.

Dr. Dennis Wilson, a clinical psychologist, testified that he was acquainted with sleep
deprivation in clinical practice, but he had not engaged in any experiments wherein persons are
deprived of sleep to determine the effects. Dr. Wilson testified that, in general, a person deprived
of sleep would suffer a lack of alertness and cognitive function, depending on the extent of
deprivation. A person’s moods may also worsen and he or she may become depressed. Continued
deprivation of sleep could result in a hypnagogic state, which may include hdlucinations.

Dr. Wilson testified that he saw Defendant on two occasions, for one hour eachvisit, and that
she informed him of the circumstances surrounding her statement. According to the information
received from Defendant, Dr. Wilson opined that she “lost coherence” during the second interview.
Specifically, her memory, attention and concentration significantly deteriorated and she may have
experienced some mild hyphagogic hallucinations. In effect, “shewasdrifting in and out of reality
contact dueto her extreme exhaustion and lack of sleep.” Dr. Wilson concluded that Defendant was
incapable of making rational decisionsduring thistime. In other words, an individua who had been
deprived of sleep for a period of thirty-sx hours, prior to undergoing five and one-half hours of
interrogation and the stress that entails, would be incapable of making a willful and voluntary
statement.

During cross-examination, Dr. Wil son acknowledged that hisopinionwasbased exclusively
on the information related to him by Defendant. Dr. Wilson also conceded that the various effects
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and problemsassoci ated with sleep deprivation change from person to person and, although extreme
fatigue may cause a person to lose touch with reality, he was not aware of any research which
indicated that people “mak[€e] up stories because they are sleep deprived.” Dr. Wilson further
testified that, based on the testimony of the two agents concerning Defendant’ sdemeanor during the
second interview (Defendant was attentive, comprehended the questions, et cetera), he would have
cometo the opposite conclusion, i.e., that Defendant was not suffering from sleep deprivation at the
time she gave her statement.

Inan order filed April 3, 2000, thetrial court overruled Defendant’ s motion to suppressand
made the following findings: The statements of the agents were believable and, thus, the evidence
demonstrated that Defendant was given the appropriate Mirandawarnings and acknowledged them
prior to her statement. Further, in Tennesseethereisno requirement that adefendant sign awritten
waiver prior to giving a statement which is otherwise admissible at trial. The trid court dso
concluded that the evidence was inadequate to prove that Defendant suffered from lack of sleep.

On August 14, 2000, Defendant’ strial was scheduled to begin. Prior to itscommencement,
anumber of pre-trial motions were heard during which Defendant argued that he had received late
discovery information, the lack of which had prejudiced his motion to suppress. Specifically,
Defendant claimed he had just received information that other TBI agents, who were present in the
building during Defendant’ s statement, were al so in possession of written waiver formsat that time.
Becausethisinformation could have been used to impeach the agents’ testimony that no formswere
available, Defendant requested that the motion to suppress be reopened or the record supplemented.

After abrief recess, thetrid court agreed to continue the hearing on Defendant’s motion to
suppress. The sole additional evidence presented at the second hearing was the testimony of TBI
Agent Wayne Wesson. Agent Wesson testified that he was one of many agents assisting in the
investigation of Britt’s escape and that he had Miranda forms in his possession while at CCA on
January 31, 1999. However, he was not present at Defendant’ s interview. Wesson stated that in
cases where an agent cannot find aform, “standard procedure” is to transcribe the Miranda rights
by hand and have the person sign the handwritten document. Wesson explained that the rights may
alsoberead. Signatureswere apolicy matter only—the law did not require awritten, signed waiver.

At the conclusion of Agent Wesson' s testimony, the trial court denied Defendant’ s motion
to suppress her statement. (Judge Robert L. Jones presided at the trial and the second hearing on
Defendant’ smotion to suppress; Judge Jim T. Hamilton presided at theinitial hearing onthe motion
to suppress.) The trial court stated that, after considering the parties' briefs, the arguments of
counsel, the evidence presented, and Judge Hamilton’ s findings, it found an affirmative waiver of
Defendant’ sMirandarightshad occurred. Further, Judge Jonesstated that, although Judge Hamilton
did not expressly find that an “affirmative waiver” had taken place, this finding may be implied
becausehedidfind that Defendant’ sMirandawarningsweregiven her and that sheunderstood them.

Initially, weobservethat “[i]tistheduty of thetrial judgeto determinethevoluntarinessand
the admissibility of the defendant’s pretrial statement.” State v. Chalmers, 28 S.W.3d 913, 928
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(Tenn. 2000). Moreover, when the admissibility of adefendant’ s statement israised in the context
of asuppression hearing, this Court shall uphold thetrial court’ sfindingsof fact unlessthe evidence
preponderatesotherwise. Statev. Odom, 928 S.\W.2d 18, 23 (Tenn. 1996). “ Questionsof credibility
of the witnesses, the weight and value of the evidence, and resolution of conflictsin the evidence
are matters entrusted to the trial judge asthetrier of fact.” 1d. Moreover, “the party prevailingin
thetrial court isentitled to the strongest | egitimate view of the evidence adduced at the suppression
hearing aswell as all reasonable and legitimate inferences that may bedrawn from that evidence.”
Id.

Inthe casesubjudice, Defendant arguesthat her statement wasinadmissible because shewas
not read her constitutional rights prior to questioning as required by Mirandav. Arizona, 384 U.S.
436 (1966). Defendant further assertsthat, evenif she had been given her constitutional rights, sleep
deprivation and afailure to resist the agents coercive interview tactics rendered her incapable of
affirmatively waiving those rights. The State responds that, according to the testimony of two
experienced TBI agents, Defendant was orally informed of her Miranda rights prior to her second
interrogation and, further, the law does not require that she sign an affirmative waiver form before
her statement is admissible asevidence at trid.

In Miranda v. Arizona, 384 U.S. 436, 444, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), the
United States Supreme Court held that before custodia interrogation can take place, the policemust
inform theindividual that (a) he hasthe right to remain silent; (b) any statement made may be used
as evidence against him; (c) he has the right to the presence of an attorney; and, (d) if he cannot
afford an attorney, one will be appointed for him prior to questioning, if he so desires. If these
warningsare not given, the subsequent statement elicited from adefendant isnot admissibleintrid.
Stansbury v. California, 511 U.S. 318, 322, 114 S.Ct. 1526, 128 L.Ed.2d 293 (1994). (It should be
noted that a statement given without prior Miranda warnings would not be admissible as evidence
in the state' s case-in-chief. 1t would be admissible for impeachment purposes unless the statement
was found to be involuntary, in which case it would be inadmissible under any circumstances.)

In order for an accused to effect a valid waiver of these rights, she must be adequately
apprised of her right to remain silent and the consequence of deciding to abandon it. State v.
Stephenson, 878 S.W.2d 530, 544 (Tenn. 1994). The burden of proof is on the State, which need
proveavoluntary and knowing waiver by apreponderance of theevidenceonly. Statev. Bush, 942
S.W.2d 489, 500 (Tenn. 1997). Under certain circumstances, waver may beinferred. See House
v. State, 592 SW.2d 902, 904 (Tenn. Crim. App. 1979) (“although the courts must presume a
defendant did not waive his or her rights, and the prosecution’ s burden is great to prove otherwise,
at least in some cases waiver can be dearly inferred from the actions and words of the person
interrogated”). In determining whether the State has satisfied its burden of proof, the court must
consider the totality of the circumstances. Bush, 942 S\W.2d at 500.

In our view, Defendant’ s motion was properly denied. Judge Jim Hamilton, thetrial judge
who presided at theinitial hearing onthe motion to suppress, concluded that the testimony of thetwo
TBI agentswas more credible than that of Defendant. Judge Hamilton also found that the evidence
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presented was “inadequate” to prove that Defendant was sleep-deprived at the time she gave the
statement inissue. At the second hearing on this same motion, Judge Robert Jones stated that, after
areview of the briefs submitted by the parties a the initial hearing, Judge Hamilton’s order, and
considering theadditional evidence, hefound “both the lack of sleep issue and thelack of aknowing
and voluntary waiver of Mirandarightsissue [were] without merit.” Judge Jones further concluded
that an affirmative waiver of Defendant’s Miranda rights had occurred. The evidence does not
preponderateagainst thetrial courts' findings. Regarding the absenceof aseparate waiver form, we
observe that the law does not require a written waiver, as long as the record demonstrates the
defendant was advised of her rights and did, in fact, waive them. See Statev. Elrod, 721 SW.2d
820, 823 (Tenn. Crim. App. 1986) (absence of written waiver does not per se require suppression
if waiver can be found from the surrounding circumstances); State v. Robinson, 622 S.W.2d 62, 67
(Tenn. Crim. App. 1980). Defendant is not entitled to relief on thisissue.

1. Admissibility of Evidence

Defendant argues that the trial court also erred in its rulings on various other evidentiary
issues. Specifically, Defendant contends that (1) the letter written by inmate Britt was admissible
under the rules of evidence pertaining to hearsay exceptions; (2) Correction Officer Ruddl€’s
testimony concerning his identification of inmate Britt was unfairly prejudicial and improperly
admitted; (3) the clothing worn by inmate Britt was admitted as evidence without first establishing
aproper chain of custody; and (4) Defendant’ s constitutional right of confrontation was violated by
thetrial court’ srefusal to allow cross-examination of Warden Meyersfor purposesof impeachment.

Asapreliminary matter, we note that whether evidenceis admissibleisaquestion generally
withinthetrial court’ sdiscretion. Otisv. CambridgeMut. Firelns. Co., 850 S.W.2d 439, 442 (Tenn.
1992). “When arriving at a determination to admit or exclude even that evidence which is
considered relevant trial courts are generdly accorded a wide degree of laitude and will only be
overturned on appeal where thereisashowing of abuse of discretion.” Id. After athorough review
of the record, we are unpersuaded that thetrial court abused itsdiscretioninitsrulings on the above
issues.

A. Inmate Britt's L etter

Defendant contendsthat thetrial court erred by ruling that aletter written by inmate Britt was
inadmissible. Rather, Defendant asserts that the letter was admissible under Tennessee Rules of
Evidence 803 and 804, which providefor admissibility of otherwiseinadmissiblehearsay statements
when certain conditions are met. We disagree

The record reflects that Defendant requested that the trial court allow a letter written by
inmate Britt into evidence at trial during apre-trial motion hearing on August 14, 2000. The letter
wasallegedly written by Britt whilein prison after hisescape. The composition wasdated “ Tuesday
noon” and chiefly concerned Britt’ sreflectionsabout living outdoorsand amongst variouswoodland
creatures. Toward the end of his letter, Britt also wrote that Defendant was “not a part of this.”
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Defendant argued that the letter was material in that it revealed Britt’s state of mind and, more
specificaly, it indicated that he was living in the woods subsequent to his escape and not in
Defendant’ s house. Defendant agreed to redact the portion of the letter which was arguably “ self-
serving,” i.e., theimplication that Defendant had “ no part” in Britt’ sescape, if thetrial court allowed
the letter into evidence. Notwithstanding this concession, the trial court ultimately ruled that the
letter was inadmissible because (1) the mental state hearsay exception did not apply, (2) Britt's
mental state was not relevant to any material issue, and (3) the letter was not an appropriate
statement against interest. For the following reasons, we agree with the trial court’ s determination.

Rule 803 of Tennessee' s Rule of Evidence providesthat certain statements are not excluded
by the rule against hearsay. Included among these exceptions are statements which revea

the declarant’ sthen existing state of mind, emotion, sensation, or physical condition
(such asintent, plan, motive, design, mental feeling, pain, and bodily health), but not
including a statement of memory or belief to prove the fact remembered or believed
unlessit relates to the execution, revocation, identification, or terms of dedarant’s
will.

Tenn. R. Evid. 803(3) (emphasis added). The Tennessee Advisory Commission contemplates that
only the declarant’ sconduct, not that of athird party, isprovable by thishearsay exception. Seeid.,
Advisory Commission Comments. Moreover, the exception applies only to statements of the
declarant concerning his mental state at the time of the statement. See Neil P. Cohen et al.,
Tennessee Law of Evidence § 8.08[2] (4" ed. 2000) (emphasis added).

The letter written by Britt was dated “ Tuesday noon.” At best, this“date” is equivocal and
unreliable proof of the time of the statement. Moreover, the letter' s content primarily concerned
Britt’s mental condition during his sojourn in the woods. The actual “time of the statement”
occurred after hisreturn to prison. Thus, therule would allow only evidence of his mental state at
that time. Either way, we agree with thetrial court that Britt’ smental state was not relevant to any
material issue in Defendant’ s case. See Tenn. R. Evid. 401, 402.

The letter was also not admissible under Rule 804(b)(3) of Tennessee’ s Rules of Evidence,
which provides for the admissibility of

A statement which was at the time of its making so far contrary to the declarant’s
pecuniary or proprietary interest, or so far tended to subject the declarant to civil or
criminal liability or to render invalid aclaim by the declarant against another, that a
reasonable person in the declarant’s position would not have made the statement
unless believing it to be true.

Tenn. R. Evid. 804(b)(3). Thisrulefurther requiresthat the declarant be “unavailable,” as set forth
in Tenn. R. Evid. 804(a).
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Defendant argued during the pre-trial hearing that the declarant, Britt, was “unavailable’
under section 804(a)(1) because the rule provides an exemption from testifying on the ground of
privilege, i.e., Britt’ sfifth amendment right not to beawitnessaganst himself. Whether Britt would
be classified properly as“unavailable’ isimmaterid. Thetrial court found the letter inadmissible
under Rule 804(b)(3) based upon the “inherent risk of unreliability, even fraud,” and because the
statement did not properly conform to the legal requirements for a statement against interest. We
agree that the letter is not a statement against interest within the purview of Rule 804(b)(3). Asa
practical matter, Britt would not be even remotely prejudiced by the statement unless he planned to
assert that, in fact, he did not escape. The statements made by Britt which are arguably against his
interest are not relevant to any material issue in Defendant’ s case.

B. Officer Ruddle s |dentification of Britt

Defendant also contends that the trial court erred by allowing correction officer Ruddle to
testify concerning his identification of inmate Britt from a photograph. Specifically, Defendant
argues that the testimony should have been excluded because (1) it was inadmissible hearsay; (2)
the photograph upon which the identification was based was presented to Ruddle in a “highly
suggestive” manner; (3) the authenticity of the photograph was not established; and (4) Defendant
never received the original photograph, which was necessary toimpeach Ruddle’ stestimony a trial.

During pre-trial motionson August 14, 2000, Defendant argued that Ruddl€’ s identification
of Britt should be excluded because (1) Agent Tenry’s testimony as to Ruddl€e' s identification of
Britt would be inadmissble hearsay, and (2) Britt's photograph was presented to Ruddle
independently, and not as part of a photographic lineup, which caused the manner of identification
to impermissibly “suggestive.” Thetrial court ruled that Agent Tenry could testify that he showed
a photograph of Britt to Ruddle, but that he could not testify as to Ruddle’s response. Further,
Ruddle could testify that a TBI agent showed him asingle photograph and that the photograph was
of the sameman he observed driving away with Defendant on January 30, 1999. Thetrial court also
stated that Defendant woul d be permitted to cross-examine both Ruddle and the TBI agent about the
“suggestive” nature of the identification procedure, which would then be considered by the jury
when they determined what weight to give this evidence.

With regard to the identification of Britt, the record reveals that Agent Tenry gave the
following testimony at trial:

[PROSECUTOR]:  When you were interviewing Danny Ruddle, the guard, the
correctional officer that [ Defendant’ scounsel] wasasking you
about that made the identification of Britt leaving with
[Defendant], did you show Mr. Ruddle aphotograph of David
Britt?

[TENRY]: Actually he asked to see Britt, a photograph of Britt. And
then | produced oneto let him see.
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Correctional officer Danny Ruddle subsequently testified as follows:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

[PROSECUTOR]:

[RUDDLE]:

Defendant did not object when Ruddlegavethe abovetestimony. During cross-examination,
Ruddletestified that he had not had any contact with Britt prior to his escape and that the man he
observed |eaving the prison with Defendant was clean-shaven, presumably short-haired, and wearing
a CCA uniform. Defendant’s counsel pointed out that the hair and clothing of the man in the
photograph weredifferent than those of theman he observed with Defendant. Ruddleexplained that
the faceswere the same and , further, that he found it “ pretty easy” to identify Britt because he was
standing “nose to nose” with him when they spoke. The actual photograph was not introduced into
evidence at trid.

How many individuals got into [Defendant’ 5] truck?

There were two people that got into the truck.

Okay. Was she one of them?

Yes, shewas.

Okay. And the other was the gentleman that you described
walking with her?

Yes, gir.

That you did not know at that time?

Right.

And did you see her--who was driving?

[Defendant] was.

And was it an extended cab truck or just aregular --

It has been--1 am not sure.

Okay. Wherewasthisother individual seated, do you recall?
In the passenger’s side.

And did you see them drive off?

Yes, Sir.

Did you at some point have a conversation about this with
Agent Jerry Tenry seated here?

The following morning.

And did you at that time see a photograph?

Yes, dSir.

Did you ask to see this photograph?

Yes, | did.

And after looking at the photograph, was it the same person
that you saw walk out with [ Defendant] ?

The same person that | saw walk out with her, yes.

And the same person that she drove off with?

Yes, sSir.

-19-



“Hearsay” is defined as “a statement, other than one made by the declarant while testifying
at thetrial or hearing, offered in evidenceto prove the truth of the matter asserted.” Tenn. R. Evid.
801(c). A “statement,” withinthisdefinition, includesoral, written, and nonverbal assertions. Tenn.
R. Evid. 801(b). According to this definition, neither the testimony given by Agent Tenry nor
Ruddle was inadmissible hearsay.

Moreover, the record reflects that Defendant did not object to Ruddle’ s above testimony on
the ground that it was hearsay at the time he testified. Ordinarily, the defendant’ s failure to make
a contemporaneous objection to the admissibility of evidence at the time it is entered results in
waiver of theissue concerning whether admissibility was proper. See Tenn. R. App. P. 36(a); State
v. Killebrew, 760 S.W.2d 228, 235 (Tenn. Crim. App. 1988). However, in cases where the precise
issue has previously been considered and aruling made, it is not necessary for counsel to further
object to that ruling at trial to preservetheissuefor appeal. Statev. McGhee, 746 S.W.2d 460, 463-
64 (Tenn. 1988) (our supreme court stated that it was “not inclined to require counsel to make
technical, argumentative or repetitious objections to issues which have already been ruled upon”).
In this case, Defendant raised the issue of admissibility of Britt’s identification during a pre-trial
hearing on her maotion in limine. However, Defendant argued at that time that Agent Tenry's
testimony was inadmissible hearsay, rather than Ruddl€’s. Thus, even if Ruddl€’ s testimony was
hearsay, a conclusion which we did not make here, the issue would have been waived for purposes
of this appeal.

Wealso disagreethat the photograph upon which theidentification was based was presented
to Ruddle in a“highly suggestive” manner. In State v. Hall, 976 S\W.2d 121 (Tenn. 1998), our
supreme court considered whether a photographic array created a substantial likelihood of
misidentification due to the suggestiveness of the array. The supreme court stated that the law
simply requiresthat the policerefrain from* suggestiveidentification procedures.” 1d. (quoting Neil
v. Biggers, 409 U.S. 188, 93 S. Ct. 375, 34 L. Ed. 2d 401 (1972)). Further, “a photographic
identification is admissible unless, based upon the totality of the circumstances, ‘the confrontation
conducted . . . was so unnecessarily suggestive and conduciveto irreparable mistaken identification
that [the accused] was denied due process of law.’” 1d. (quoting Stovall v. Denno, 388 U.S. 293,
301-302, 87 S. Ct. 1967, 1972, 18 L. Ed. 2d 1199, 1206 (1967)).

Finding it not improper to apply the above caveats regarding suggestive photographic arrays
to Ruddl €' sidentification from a single photo, we find that the TBI did not engage in a suggestive
identification procedure. We also find that, based upon the totality of the circumstances, the
identification of Britt from the photograph was not conduciveto irreparabl e mistaken identification.
If Ruddle has been shown a photograph of Britt as he appeared at the time of his escape, i.e,, in
uniform with short hair and a clean-shaven face, undue suggestiveness might be anissue. Thiswas
not the case, however. The photograph of Britt shown to Ruddle was apparently taken onadifferent
day and Britt’s appearance in the photograph was not similar to his appearance & the time of his
escape. Ruddle viewed the photo to determine whether he could identify Britt as the same man he
observed in the company of Defendant. In our view, this procedure was not unduly suggestive.
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As for Defendant’s argument that the Ruddle's testimony was improper because the
photograph’ s authenticity was not established, we note that it was not necessary to do so. The
photograph was not admitted into evidence at trial. See Tenn. R. Evid. 901(a). Defendant also
complainsthat the State failed to give him the original photograph, which he argues was necessary
to impeach Ruddl€'s testimony at trial. Defendant admitted receiving a faxed copy of the
photograph. If this was insufficient for her purposes, she should have objected prior to trial. See
Tenn. R. App. P 36(a).

C. InmateBritt’sClothing

Defendant contends that the trial court erred by allowing the clothing worn by inmate Britt
admitted as evidence without first establishing aproper chain of custody. Defendant arguesthat the
clothing evidence, specifically the brownjacket, was highly prejudicial to Defendant’ s case because
it was the only piece of physical evidence linking Defendant with inmate Britt.

Itis“well-established that as acondition precedent to the introduction of tangible evidence,
awitness must be able to identify the evidence or establish an unbroken chain of custody.” Statev.
Holbrooks, 983 S.W.2d 697, 701 (Tenn. Crim. App. 1998). The purpose of the chain of custody
requirement is*“to demonstrate that there has been no tampering, loss, substitution, or mistakewith
respect to the evidence.” See Statev. Braden, 867 S.W.2d 750, 759 (Tenn. Crim. App. 1993). The
identity of tangible evidence, however, need not be proven beyond dl possibility of doubt. Statev.
Holloman, 835 SW.2d 42, 46 (Tenn. Crim. App. 1992). Neither isthe State required to establish
facts which exclude every possibility of tampering. See State v. Baldwin, 867 S.W.2d 358, 361
(Tenn. Crim. App. 1993); State v. Ferguson, 741 SW.2d 125, 127 (Tenn. Crim. App. 1987).
Instead, the evidence may be admitted when thecircumstances surrounding the evidence reasonably
establishtheidentity of the evidenceand itsintegrity. SeeBaldwin, 867 S.\W.2d at 361; Holloman,
835 S.W.2d at 46. Thisissue addressesitself to the sound discretion of thetrial court, and the trial
court’s determination will not be disturbed in the absence of a clearly mistaken exercise of that
discretion. Holbrooks, 983 SW.2d at 701; Statev. Beech, 744 SW.2d 585, 587 (Tenn. Crim. App.
1987).

Officer Mike Harralston testified at trial that Britt was arrested wearing a brown Carhartt-
type jacket; ablue sweat shirt; ablue long-seeve, button-up shirt; a blue tee-shirt; black jeans and
white tennis shoes. After Harralston's testimony, Agent Tenry was recalled to testify concerning
the “chain of custody” procedures followed with regard to Britt’s clothing. Specifically, Tenry
testified that Britt’ sclotheswas given to him when hearrived at the Decatur County Jail onthesame
day Britt was recaptured. Upon receipt of the clothing, Tenry promptly bagged and boxed them.
Tenry claimed that since that time, the clothing had been kept in a separate and secure evidence
storage facility in Tenry’s home. Tenry admitted that no analysis of any kind had been performed
on the clothing and that the inventory list he made and presented at trial was composed from
memory after the evidence had been stored. He did not reopen the evidence bag or box to create the
list. After Agent Tenry’stestimony, the clothing was admitted into evidence without objection by
the Defendant.
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Tenry’ stestimony demonstrated, within an acceptabl e degree of certainty, that therehad been
no tampering, loss, substitution, or mistake with respect to the evidence. Since theidentity of the
evidence and its integrity was reasonably established by the circumstances, we find no abuse of
discretion by the trial court in admitting this evidence.

D. Cross-examination of Warden Meyers

Defendant also argues that the trial court violated his right of confrontation, and therefore
erred, when it refused to allow his cross-examination of Warden Meyers. The record reveals that
in an effort to impeach Meyers, Defendant attempted to question him regarding his reasons for
terminating Officer Fred Atwood' s employment. The prosecutor objected on the ground that the
testimony would be inadmissible hearsay, unless Meyers had first-hand knowledge regarding the
facts obtained from the investigation leading to Atwood's dismissal. The trial court briefly
guestioned Meyers, who responded that he terminated Atwood based on information received from
other people. Thetria court sustained the State’ s objection.

Defendant arguesthat thisinformation was crucial to hisdefense. Defendant relieson Rules
607 and 608 of Tennessee’'s Rules of Evidence (which alow, in certain circumstances, proof
concerning bias and/or attacks on awitness' credibility), to argue that the trial court’s refusal to
allow him to cross-examine Meyers on this issue violates his right of confrontation. The rules
clearly allow a defendant to raise questions regarding the credibility of an opposing witness.
However, nothing in the law providesthat a defendant may use clearly inadmissible testimony to
accomplish this.

Moreover, Defendant effectively waived this issue by not requesting a jury-out hearing to
make an offer of proof asto what facts Meyers would havetestified to. Statev. Hall, 958 SW.2d
679, 691 n.10 (Tenn. 1997) (“Not only does [an offer of proof] ensure effective and meaningful
appellate review, it provides the trial court with the necessary information before an evidentiary
ruling is made. Indeed, generaly, if an offer of proof isnot made, the issueis deemed waived and
appellate review is precluded.” (citations omitted)).

In summation, based on our review of the record and in light of the wide latitude given the
trial court’ s determinations regarding evidence admissibility, we find that Defendant has failed to
show an abuse of discretion by thetrial court intheabove evidentiary matters. Accordingly, wefind
no reversible error by thetrial court. Defendant is not entitled to relief on these issues.

V. Denial of Continuance

Defendant contends that the trial court committed reversible error by denying Defendant’s
request for a continuance based on the Stat€ s failure to abide by the rules concerning timely
discovery. Specifically, Defendant complainsthat the State failed to provide her with (1) proof that
other TBI agents present during Defendant’s interrogation (namely, Agent Wesson) possessed
Miranda forms; (2) the original photograph used by Officer Ruddle to identify Britt, and (3) a
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completelist of all possible witnesses, until ten days prior to trial. She claims that the untimdy
receipt of thisinformation left her with insufficient time to adequately prepare and that her defense
was prejudiced as aresult.

We observe that “the decision to grant or deny a motion for continuance rests within the
sound discretion of the trial judge and will only be reversed upon a clear showing of abuse of that
discretion and prejudice inuring to the accused as a direct result of the court’s ruling.” State v.
Cazes, 875 S.W.2d 253, 261 (Tenn. 1994). Withthisinmind, wefind that areversal of Defendant’s
conviction is not justified for the following reasons.

Defendant first claims that her untimely discovery that Agent Wesson possessed Miranda
forms prejudiced her case. Thisargument failsfor two reasons. First, we note that the hearing on
the specific issue whether this evidence warranted a suppression of Defendant’s statement was
reopened on August 14, 2000. The evidence at issue was presented by Defendant at that time, and
the trial court denied Defendant’s maotion. The evidence does not preponderate aganst the tria
court’sruling. Second, asprevioudy discussed, thelaw doesnot requireawritten waiver of Miranda
rights in order for a statement to be admissible. See State v. Elrod, 721 SW.2d 820, 823 (Tenn.
Crim. App. 1986); State v. Robinson, 622 SW.2d 62, 67 (Tenn. Crim. App. 1980).

Defendant’s next argument, that her defense was prgudiced by the fact that she did not
receive the original photograph used by Officer Ruddleto identify Britt, is likewise without merit.
Defendant was supplied with afaxed copy of the photograph. We have already noted that if this
copy was not sufficient for her purposes, Defendant should have objected during the tria
proceedings. Tenn. R. App. P. 36(a). In any event, Defendant has not revealed to this Court how
the lack of the original photograph prejudiced her case. “An appdlate court may reverse a
conviction only if the denial of the continuance was an abuse of discretion, and a different result
might reasonably have been reached had the continuance been granted.” See Cazes, 875 S.W.2d at
261 (appellant must demonstrate prejudice to the accused as adirect result of the court’ s ruling).

Finally, Defendant contends that the State’ s failure to provide her with a complete list of
witnessesuntil ten daysprior totrial prejudiced her defense. Specificdly, Defendant arguesthat the
untimely disclosure denied her areasonabl e opportunity tointerview dl of thewitnessesand prepare
aproper rebuttal, especidly asto the testimony of Danny Ruddle. We disagree. Therecordreflects
that the hearing on Defendant’ smotion for new trial occurred on December 14, 2000, approximately
four months after Defendant’ strial was concluded. Thisperiod of time was more than sufficient for
Defendant to develop all possible leads which were arguably discovered “too late” for proper
investigation prior to trial and present thisevidence. However, therecord of that hearing is devoid
of proof asto what testimony or evidence the late-discovered witnesses would have been able to
offer at trial. Sincewe cannot find that the *“ new evidence” would have been helpful in Defendant’s
defense, we also cannot find that she was prgjudiced by the lack thereof.
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In sum, Defendant hasfailed to clearly show that thetrial court abused its discretion or that
sheinured prejudice asadirect result of thetrial court’ sdenial of acontinuance. Consequently, she
isnot entitled to relief on thisissue.

V. Jury Instruction on Identification

Defendant contends that the trial court erred by improperly instructing the jury on theissue
concerning Officer Ruddl€e’s identification of Defendant. Specifically, Defendant argues that the
jury instruction pertaining to eyewitnessidentification, aspromul gated by our supremecourt in State
v. Dyle, 899 S.W.2d 607 (Tenn. 1995), was necessary in her case because the identity of Defendant
was a material issue.

InDyle, our supreme court determined that the patternidentity instruction traditionally given
In Tennessee was not adequate in caseswhereidentity isamaterial issue. Dyle, 899 SW.2d at 612.
Asaresult, the court promulgated anew instruction which must be given when identity isamaterial
issue and the instruction is requested by the defendant’ s counsel. 1d. (emphasis added). Failureto
give the instruction under these circumstances will be plain error. 1d. By contrast, where
identification is a material issue and the defendant does not request the instruction, failure to give
it is reviewable under a Rule 52 harmless error standard. 1d. In afootnote, the court stated that
“identity is a material issue when the defendant puts it at issue or the eyewitness testimony is
uncorroborated by circumstantial evidence.” 1d. n.4.

Defendant concedes that she failed to specifically request this instruction, as mandated by
Dyle. Consequently, she requeststhat this Court review theissue under the harmless error standard
enunciated in Tenn. R. Crim. P. 52. Thus, the first question before this Court is whether
identification wasamaterial issueat trial. If so, our inquiry shiftsto whether it appearsthat thetrial
court’ sfailureto givetheinstruction affirmatively affected the result of thetrial on the merits. See
Tenn. R. Crim. P. 52(a). If identity was not a material issue, failure to give the Dyle instruction is
not error at all.

In her brief, Defendant appears to argue two separate identification issues. First, she
contendsthat Ruddl€’ sidentification of Defendant asthe person who assisted Britt in hisescapewas
amaterial issuebecause Ruddle’ stestimony was contradicted by Defendant’ ssister, PamelaKelley,
who testified that she drove away alone. Thisislessanissue of identity than it isone of credibility
asbetween Ruddleand Kelley. Weobservethat Ruddleworked with Defendant. He recognized her
on January 30, 1999, and positively identified her asleaving the prison facility and parking lot with
another person, who he subsequently identified as Britt. Defendant’s statement corroborated
Ruddle s testimony, and Kelley’ s testimony contradicted it.

“[I]dentity isamaterial issuewhen the defendant putsit at issue or the eyewitnesstestimony
is uncorroborated by circumstantial evidence.” Dyle, 899 SW.2d at 612 n.4. Defendant never
raised the question as to whether she was actually the person observed driving her truck away from
the prison after work on January 30, 1999. Thus, her own identity was never an issue.
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Defendant’ s brief aso appearsto allege that Ruddle’s identification of Britt was amaterial
issue. Defendant points out that Ruddle was the only witness able to place Britt with the Defendant
as she exited the prison facility and drove away. Given the fact that permitting or facilitating the
escape of aperson in custody (in this case, Britt) is an element of the offense for which Defendant
was convicted, the identity of the person in Defendant’ s truck could be considered amaterial issue
inthis case.

In support of thisargument, Defendant assertsthat Ruddl €' stestimony was*impeached” by
his own misstatements and contradictions. For example, Ruddle testified that Britt had short hair
and that he and Defendant got into abluetruck. Infact, Defendant’ struck wastwo colors, blueand
white, and Britt had long hair when he escaped (albeit tucked under hiscap). Defendant asserts that
some witnesses recalled observing her on that date and some did not. She also revisits the alleged
“suggestibility” of the photograph identification, arguing that this undermined the credibility of
Ruddl€e’ s testimony.

Defendant’ sargument focusesagain oncredibility, rather thanidentity issues. Thejury heard
the conflicting statements of the various witnesses, including the direct testimony of Ruddle and the
cross-examination, during which the problems with the photograph identification were adequately
explored. Thereafter, the jury resolved the resulting evidentiary questions in favor of the State.

Even if the identification of Britt was an issue, we find that the trial court’ s failure to give
the Dyleinstruction did not affirmatively affect the result of Defendant’ s trial on the merits. The
instruction promulgated in Dylewasintended to assi st the jury in evaluating eyewitness testimony.
The supreme court acknowledged that this type of testimony, by nature, “is affectable by the usual
universal fallibilities of human sense perception and memory,” a phenomenon which is
“potentialized by the fact that this testimony is prone to many outside influences . . . and often
decisive.” Dyle 899 SW.2d at 612. Accordingly, the court set out various factors for ajury to
consider when appraising eyewitness testimony, e.g., the witness' capacity and opportunity to
observe the suspect, the degree of certainty expressed regarding the identification, and any
inconsistencies which erupted between the identification and other circumstances. 1d. We believe
that thesefactorswere not crucial giventhecircumstancesin Defendant’ scase. Ruddletestified that
hewas* noseto nose” with Britt and that identifying him was*“ pretty easy.” Defendant’ s statement
corroborated Ruddl e’ stestimony inall material aspectsand with regard to both identificationissues.
Hence, thefailureto givethejury the Dyleinstruction, if indeed it was error, was certainly harmless
error. Defendant is not entitled to relief on thisissue.

V1. Instruction on Lesser-Included Offenses

Defendant argues that the trial court erred by not charging the jury with the lesser-included
offensesof: (1) criminal responsibility for the conduct of another, i.e., criminal responsibility for the
escape of inmate Britt; (2) criminal responsibility for facilitation of afelony, i.e., facilitation of the
escapeof inmate Britt; and (3) accessory after thefact to the escape of inmate Britt. After athorough
analysisof the facts and applicable law, we disagree with Defendant’ s assertions.
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The indictment charging Defendant with the offense of “permitting or facilitating escape,”
in violation of Tennessee Code Annotated section 39-16-607, alleges:

That [Defendant] . . . did unlawfully and intentionally, knowingly, or recklessly, and
being an official or employee of any pena institution which is responsible for
maintaining persons in custody did permit or facilitate the escape of a person in
custody, said person being charged with or convicted of afelony, in violation of
T.C.A. 39-16-607.

Theelementsof the offense of permitting or facilitating escape, aspertaining to Defendant’ s
charge, are asfollows:

Q) an employee of a pend institution responsible for maintaining persons in
custody,

2 intentionally, knowingly, or recklessly,

(©)) permits or facilitates the escape of a person in custody, and

4) the person in custody has been convicted of afelony.

A trial court isrequired by statuteto charge juries asto the law of each offense “included”
inanindictment. SeeTenn. Code Ann. 8 40-18-110(1997). Our supreme court hasinterpreted this
provision to mean that “a trial court must instruct the jury on all lesser-included offenses if the
evidenceintroduced at trial islegally sufficient to support aconviction for the lesser offense.” State
v. Burns, 6 SW.3d 453, 464 (Tenn. 1999) (quoting State v. Langford, 994 S.W.2d 126, 128
(Tenn.1999) (add’| citations omitted)). Further, “[t]his mandate to chargelesser-included offenses
applies whether or not a defendant requests such an instruction.” 1d.

In Burns, the supreme court also set forth the factors to consider in determining whether an
offenseis alesser-included offense of another crime. Specifically, an offenseis alesser-included
offense of another if

(a) al of its statutory elements are included within the statutory elements of the
offense charged; or

(b) it fails to meet the definition in part (@) only in the respect that it contains a
statutory element or elements establishing (1) a different mental state indicating a
lesser kind of culpability; and/or (2) aless serious harm or risk of harm to the same
person, property or public interest; or

(c) it consists of (1) facilitation of the offense charged or of an offense that otherwise
meets the definition of lesser-included of lesser-included offensein part () or (b) .

1d. at 466-467.
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Defendant argues that under part (c) of the Burns test, facilitation of the escape of inmate
Britt should have been charged asalesser-included offense. Part (c) of Burnsrequiresthetrial court
to charge facilitation as a lesser-included offense only if the lesser-included offense consists of
facilitation of the offense charged, or facilitation of an offense that otherwise meets the definition
of alesser-included offensein part (a) or (b). Seeid. Defendant does not arguethat the jury should
have been charged with the lesser-included offense of facilitation of the offense charged (i.e.,
facilitation of facilitating escape). Rather, shearguesthat under the second prong of the Burnstest,
part (c), thejury should have been given the option to convict her of facilitation of alesser-included
offense of facilitating or permitting escape (i.e., escape).

“Escape,” inviolation of Tennessee Code Annotated section 39-16-605, isa ClassE felony
if the person who hasescaped is being held for afelony, asin the case here. The essential elements
of that crime areas follows:

D the person has been convicted of afelony,
2 the person is confined to a penal institution, and
3 the person escaped from the penal institution.

In aliteral sense, al of the statutory elements of “escape’ are included within the statutory
elements of the offense of “permitting or facilitating escape,” the crime for which Defendant was
charged and convicted, as set forth in Tennessee Code Annotated section 39-16-607(a). In other
words, to prove that Defendant committed the offense of “permitting or facilitating escape,” in
violation of Tennessee Code Annotated section 39-16-607, the State must also prove beyond a
reasonable doubt that a person convicted of afelony, and confined to a penal institution, had then
escaped from that penal institution. However, this circumstanceis not sufficient to make “ escape’
alesser-included offense of “permitting or facilitating escape”’ because the offense of “permitting
or facilitating escape” requires the involvement of a person other than the “escapee” before a
conviction may be obtained. If, at trid, the State was able to prove only that inmate Britt had
escaped fromthe CCA facility, no conviction could be sustained against Defendant. Thus, “ escape”
cannot be alesser-included offense of “permitting or facilitating escape” under parts (a) or (b) of
Burns; and “facilitation of escape”’ does not meet part (c) of the Burns test.

Next, Defendant argues that “criminal responsibility for the offense of escape of inmate
Britt” should have been charged as alesser-included offense of “ permitting or facilitating escape.”
We disagree. “Criminal responsibility for the conduct of another” is defined at Tennessee Code
Annotated section 39-11-402 and states, in its entirety, the following:

(1) Acting with the culpability required for the offense, the person causes or
aids an innocent or irresponsible person to engage in conduct prohibited by the
definition of the offense;

(2) Acting with intent to promote or assist the commission of the offense, or
to benefit in the proceeds or results of the offense, the person solicits, directs, aids,
or attempts to aid another person to commit the offense; or
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(3) Having a duty imposed by law or voluntarily undertaken to prevent
commission of the offense and acting with intent to benefit in the proceeds or results
of the offense, or to promote or assist its commission, the person fails to make a
reasonable effort to prevent commission of the offense.

Here, Defendant argues that subsection (3), supra, applies to her case and, for this reason,
“criminal responsibility for the offense of escape of inmate Britt” should have been charged as a
lesser-included offense. Aspreviously stated, “escape” isaClassE felony. Thus, if Defendant was
convicted of criminal responsibility for the offense of escape, she would be guilty of only a Class
E felony, rather than the Class C felony for which she stands convicted.

Wefind that aBurnsanalysisis unnecessary under the circumstances here. If the offense of
“permitting or facilitating escape,” asdefined in Tennessee Code Annotated section 39-16-607, did
not exist, Defendant’ s conduct, asproven at trial, would clearly be sufficient to sustain aconviction
for the offense of “criminal responsibility” for Britt's escape. Such is not the case, however.
Tennessee Code Annotated section 39-11-109 provides, in full, as follows:

Prosecution under mor e than one (1) statute.

(a) When the same conduct may be defined under both a specific statute and
a genera statute, the person may be prosecuted under either statute unless the
specific statute precludes prosecution under the general statute.

(b) When the same conduct may be defined under two (2) or more specific
statutes, the person may be prosecuted under either statute unless one (1) specific
statute precludes prosecution under another.

Clearly, the offenses described in Tennessee Code Annotated section 39-16-607, and the
offense of “criminal responsibility” for the escape of an inmate, fall within the provisions of
Tennessee Code Annotated section 39-11-109. In our view, if criminal conduct can be prosecuted
under either ageneral statute or a specific statute, or the conduct can be defined under two or more
specific statutes, and the defendant can be charged under either one, then one may not logically
conclude that one offense would be a*“lesser-included” of the other under any definition of Burns.
To do so would act in direct contravention of the legidative intent underlying the statute’s
enactment: that aperson can be prosecuted under either oneof two or more statutes, unlessthe Code
has set forth that prosecution under one statute specifically excludes prosecution under the other
statute. In other words, we believe that by enacting Tennessee Code Annotated section 39-11-109,
thelegislatureintended that the State be able to choose which statute applies (unless precluded from
doing so by other statutory provisions), but not prosecute under both statutes. Thegeneral principle
underlying the requirement to chargelesser-included offensesisthat all lesser-included offensesare
part of theindictment embodying the offense charged. If the State must choose between two or more
different statutes in order to prosecute the conduct of the defendant, then obviously the other
offenses are not part of the body of the charge returned in an indictment. Therefore, criminal
responsibility for the escape of inmate Britt cannot be a lesser-included offense of “permitting or
facilitating escape.” Defendant is not entitled to relief on thisissue.
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Finally, Defendant argues that the offense of “accessory after the fact” is alesser-included
offenseof “ permitting or facilitating escape.” In pertinent part, “ accessory after thefact” isdefined
in Tennessee Code Annotated section 39-11-411 as follows:

(a) A personisan accessory after thefact who, after the commission of afeony, with
knowledge or reasonable ground to believe that the offender has committed the
felony, and with theintent to hinder the arrest, trial, conviction or punishment of the
offender:

(1) Harbors or conceals the offender;

(2) Provides or aids in providing the offender with any means of avoiding
arrest, trial, conviction or punishment; or

(3) Warns the offender of impending apprehension or discovery.

* * *

(c) This section shall have no application to an attorney providing legal
services as required or authorized by law.
(d) Accessory after the fact is a Class E felony.

Clearly, “accessory after the fact” cannot be a lesser-included offense of the offense for
which Defendant was charged. First, “accessory after the fact” does not occur until after the
commission of another felony is completed. In addition, “accessory after the fact” does not meet
either test (a), (b), or (c) asset forth in Burns. Consequently, Defendant is not entitled to relief on
thisissue.

VII. Sentencing

Defendant al so contendsthat thetrial court erred by denying Defendant probation and/or any
form of alternative sentencing. After areview of the record and applicable law, we disagree.

During the sentencing hearing, thewarden of the prisonfacility, Kevin Meyers, testified that
immediatdy upon the discovery of Britt's escape, he notified the Tennessee Department of
Correction, the Tennessee Bureau of Investigation, the Wayne County Sheriff’ sDepartment, and the
Clifton Police Department. A short time later, the Sheriff’s Department in Decatur County, Perry
County, and Hardin County also becameinvolved. Road blockswere set up and thelocal citizenry
was alerted. Law enforcement teams began canvassing the area and the staff at CCA started
processing interviews. Staff not designated to work was called in to assist with thefacility’ s daily
operations and prepare food for search teamsin the field. Warden Meyerstestified that CCA paid
816 hours of overtimeto its employees and that avery conservative estimate of the cost incurred by
CCA for Britt’s escape would be approximately $12,000.

Warden Meyersfurther testified that a CCA correctional officer’ straining programtypically

included four weeks of classes (forty hours per week), during which the officer learned how to
prevent escape and “de-escalae” prison situations. Defendant completed the standard training
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programin October 1998, prior to her employment asa correctional officer. At that time, CCA had
recently undergone an escapeincident. Thus, theofficers' training program had emphasi zed escape
prevention and the del eterious effects of an escape on everyone concerned. Warden Meyers stated
that the escape of a prisoner incarcerated for committing a violent crime negatively impacts the
employees, the community, and even the other inmates in a significant way. With employees
outnumbered by inmates at an overall ratio of nearly four to one, theability of the employeesto trust
one another was of critical importanceto the efficient functioning of the prison facility. Heclaimed
that the inmates and staff of 400 employeesat CCA were “very concerned” about the outcome of
Defendant’ strial, deterrence being the primary issue. During cross-examination, Warden Meyers
stated his belief that persons other than Defendant were probably also culpable. No one else was
charged, however. According to Warden Meyers, Defendant was not necessarily a “bad person,”
she simply made a very poor decision.

Raleigh F. Brewer, employed by CCA asaninternal affairs officer, testified that he assisted
the TBI agents in their investigation of Britt's escape. Brewer also testified concerning the
importance of trust among the correctional officers at CCA. Specifically, he stated that fellow
officersmay be theonly “weapon” availablein some situations. Brewer claimed that Defendant’s
actions likewise had a“very detrimental effect on the morale” of the officers there. According to
Brewer, Defendant’ scasewasbeing followed by theinmates, thefelow officers, and the community
itself. Regarding Defendant’ s sentence, Brewer claimed that convictions for this type of crime
should entail “areal consequence and loss of freedom.” In Brewer’s opinion, the deterrent effect
would be sgnificant.

At the conclusion of proof, thetrial court madethefollowing findingsof fact: Defendant had
foreknowledge of Britt’s plans to escape but said nothing to anyone about them. Prior to trial,
Defendant filed amotion to suppress her statement, claiming that they had failed to warn her of her
Miranda rights and that she was too faigued to give a voluntary statement. In her statement to
LaurieWade, the preparer of her presentencereport, Defendant declared that she wasinnocent, that
Agents Tenry and Jordan were lying, that Britt did not enter her vehicle and that she did not assist
him in any way with his escape. Simply stated, her then-current belief was that she did nothing
wrong. Thetrial court interpreted her position to be that “every correction officer in the State of
Tennessee ought to be able to get at least one chance to turn one murderer loose before they have
to serve any timein custody.” Thetrid court found that it could not assume a similar position on
thisissue. Thetria court stated that, initsopinion, Defendant “lied” during her suppression hearing,
in her statement to Laurie Wade for the presentence report and, if given the opportunity, would
probably lie again to the court that very day.

At the conclusion of the hearing, thetria court found that Defendant’ s lack of candor and
failureto accept responsibility for the offense, considered with the circumstances and nature of the
offense and the best interest of the public, weighed against a suspended sentence. Thetrial court
noted her lack of prior criminal record and socia history, but stated that crime, and the expense and
housing of inmates, was a mgor political issue in Tennessee. The trid court expressed its
disappointment that aperson hired and trained to restrain inmateswould actually turn onelooseinto

-30-



society, thereby causing the State to spend va uable resources to not only reapprehend the escapee,
but also to prosecute Defendant and search for anyone else who had assisted in the crime. Finding
no enhancement or mitigating factors applicable, the trial court sentenced Defendant as a Range |
standard offender to the minimum sentence in the range: three years.

With regard to probation, the trial court stated that dthough Defendant was legdly eligible
for probation, she had not successfully met the burden of proof which would entitle her to receive
probationinthiscase. Specificaly, thetrial court found the need for deterrence and thefact that she
remained untruthful concerning her involvement in the crimewarranted incarceration. Concerning
deterrence, thetrial court stated that theinmatesat CCA and those peopleresponsiblefor restraining
them must know that any actionstaken to unlawfully rel ease them or facilitate an escape will not go
unpunished. Consequently, the court felt that alesser sentence in this case “would depreciate the
seriousness of this offense.”

When adefendant challengesthelength, range, or manner of service of asentence, thisCourt
conducts a de novo review of the record with a presumption that the determinations made by the
sentencing court are correct. See Tenn. Code Ann. 88 40-35-401(d), 40-35-402(d) (1997). If our
review “reflects that the trial court followed the statutory sentencing procedure, imposed a lawful
sentence after having given due consideration and proper weight to the factorsand principl es set out
under the sentencing law, and that thetrial court’ s findings are adequately supported by the record,
then we may not modify the sentence even if we would have preferred adifferent result.” Statev.
Pike, 978 SW.2d 904, 926-27 (Tenn. 1998); State v. Fletcher, 805 S\W.2d 785, 789 (Tenn. Crim.
App. 1991). Ontheother hand, if thetrial court failed to comply with the statutory guidelines, our
review is de novo without a presumption of correctness. State v. Poole, 945 S.W.2d 93, 96 (Tenn.
1997). Having concluded that thetrial court considered the sentencing principles and all relevant
facts and circumstances in fashioning an appropriate sentencing alternative, our review of
Defendant’ s sentencing determination in this case is de novo with a presumption of correctness.

The defendant has the burden of establishing that the sentenceisimproper. See Tenn. Code
Ann. 8 40-35-401(d), Sentencing Commission Comments. In determining whether the defendant
has carried this burden, this Court must consider: (@) the evidence adduced at trial and the
sentencing hearing; (b) the presentence report; (c) the principles of sentencing; (d) the arguments of
counsel; (e) the nature and characteristics of the offense; and (f) the defendant’ s potential or lack of
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-103(5), -210(b) (1997).

Because Defendant is a standard Range | offender convicted of a Class C felony, sheis
entitled to the statutory presumption in favor of aternative sentencing. See Tenn. Code Ann. § 40-
35-102(6) (1997). However, “the determination of whether the [Defendant] is entitled to an
alternative sentence and whether the[ Defendant] isentitled to full probation aredifferentinquiries.”
Statev. Boggs, 932 S\W.2d 467, 477 (Tenn. Crim. App. 1996). Where adefendant isentitled tothe
statutory presumption favoring alternative sentencing, the State has the burden of overcoming the
presumptionwith evidencetothecontrary. Statev. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991); State
v. Bingham, 910 S.W.2d 448, 455 (Tenn. Crim. App. 1995) overruled on other grounds; see Tenn.
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Code Ann. §40-35-102(6), -103 (1997). “Conversdly, the defendant has the burden of establishing
suitability for total probation, even if the [defendant] is entitled to the statutory presumption of
aternative sentencing.” Bingham, 910 S.W.2d at 455; see Tenn. Code Ann. 8 40-35-303(b) (1997).
Therefore, we shall address the issues concerning probation and alternative sentencing separately.

A. Probation

To meet the burden of establishing suitability for full probation, the defendant must
demonstrate that probation will * subserve the ends of justice and the best interest of both the public
and the defendant.” Bingham, 910 SW.2d at 456 (quoting State v. Dykes, 803 S.W.2d 250, 259
(Tenn. Crim. App. 1990)). The following criteria, while not controlling the discretion of the
sentencing court, shall be accorded wei ght when deciding the defendant’ s suitability for probation:
(1) the nature and circumstances of the criminal conduct involved, Tenn. Code Ann. § 40-35-
210(b)(4); (2) the defendant’ s potential or lack of potential for rehabilitation, including the risk that
during the period of probation the defendant will commit another crime, see Tenn. Code Ann. 8 40-
35-103(5); (3) whether a sentence of full probation would unduly depreciate the seriousness of the
offense, Tenn. Code Ann. §40-35-103(1)(B); and (4) whether a sentence other than full probation
would provide an effective deterrent to others likdy to commit similar crimes, Tenn. Code Ann. §
40-35-103(2)(B). Id.

A defendant is eligible for full probation where the sentence received by the defendant is
eight years or less, subject to some statutory exclusions not relevant here. See Tenn. Code Ann. §
40-35-303(a). Although full probation must be automaticaly considered by the trial court as a
sentencing alternativewhenever thedefendantiseligible, “ thedefendant isnot automatically entitled
to probation as a matter of lawv.” Tenn. Code Ann. 8§ 40-35-303(b), Sentencing Commission
Comments; State v. Hartley, 818 SW.2d 370, 373 (Tenn. Crim. App. 1991). Rather, a defendant
seeking full probation bears the burden of showing that the sentence imposed isimproper and that
probation will be in the best interest of the defendant and the public. State v. Baker, 966 S.W.2d
429, 434 (Tenn. Crim. App. 1997). Generally, this court will not set aside findings of fact made by
thetrial court after an evidentiary hearing unlesstheevidence contained in the record preponderates
againstthetrial court’sfindings. Statev. Dick, 872 SW.2d 938, 943 (Tenn. Crim. App. 1993); State
V. Young, 866 SW.2d 194, 197 (Tenn. Crim. App. 1992). Thisdeference appliesto atrial court’s
findings of fact in the context of sentencing hearings. See State v. Raines, 882 S.\W.2d 376, 383
(Tenn. Crim. App. 1994).

Here, thetrial court correctly observed that it was Defendant’ sresponsibility to establish her
suitability for full probation. After reviewing the statutory factors and the evidence presented at the
sentencing hearing, the trial court found that Defendant should serve her sentence in confinement
based on a need for deterrence and because she displayed a disturbing lack of candor withregardto
thecrime. See Statev. Bryant, 775 SW.2d 1, 6 (Tenn. Crim. App. 1988) (“any lack of candor on
the part of the defendant is an important factor in the overall consideration of the issue of
probation”).
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Inour view, thetria court did not err in denying Defendant probation based on the need for
deterrence. In State v. Hooper, 29 S.W.3d 1 (Tenn. 2000), our supreme court held that

[A] trial court’ sdecision to incarcerate a defendant based on aneed for deterrenceis
correct so long as any reasonable person looking at the entire record could conclude
that (1) a need to deter similar crimes is present in the particular community,
jurisdiction, or in the state as a whole, and (2) incarceration of the defendant may
rationdly serveasadeterrent to otherssimilarly situated and likely to commit similar
crimes.

I1d. at 10. Further, “[b]ecausethe‘science of deterrenceisimprecise at best, thetrial courts should
be given considerable latitude in determining whether a need for deterrence exists and whether
incarceration appropriately addressesthat need.” Id. Here, the testimony of Warden Meyers and
Raleigh Brewer (the CCA internal affairs officer) was sufficient for the tria court to find that
incarceration was necessary to address the need for deterrence.

We also agree that Defendant’s lack of candor provided an additional basis for denying
probation. A defendant’slack of candor, credibility, and willingnessto accept responsibility for his
crime are relevant considerations in determining a defendant’ s potential for rehabilitation, and its
lack thereof is a proper consideration in determining whether confinement is appropriate. Tenn.
Code Ann. 8 40-35-103(5) (1997); Statev. Zeolia, 928 SW.2d 457, 463 (Tenn. Crim. App. 1996);
Statev. Dowdy, 894 S\W.2d 301, 306 (Tenn. Crim. App. 1994); Statev. Anderson, 857 SW.2d 571,
574 (Tenn. Crim. App. 1992). Defendant’ s actions and testimony demonstrate a clear inability to
accept responsibility for her criminal conduct. Accordingly, we find that Defendant has failed to
show that the trial court’s denial of probation was improper or that probation will be in the best
interest of the defendant and the public.

B. Alternative Sentencing Other Than Full Probation

Defendant also argues that the trial court erred by not granting her any form of alternative
sentencing.

AsaRange| standard offender convicted of a Class C felony, Defendant may be presumed
afavorable candidate for alternative sentencing options in the absence of evidence to the contrary.
Tenn. Code Ann. § 40-35-102(6) (1997). Such evidence includes proof that (1) “confinement is
necessary to protect society by restraining the defendant who hasalong history of criminal conduct,”
(2) “confinement is necessary to avoid depreciating the seriousness of the offense or confinement
isparticularly suited to provide an effective deterrence to otherslikdy to commit similar offenses,”
or (3) “measures less restrictive than confinement have frequently or recently been applied
unsuccessfully to the defendant.” |d. § 40-35-103(1)(A)-(C); see Ashby, 823 SW.2d at 169. In
addition, a defendant’ s potential for rehabilitation or lack thereof may aso be considered. Tenn.
Code Ann. § 40-35-103(5).
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Upon de novo review, wefirst note that neither (1) nor (3) apply inthiscase. Defendant has
no criminal history or prior convictions. Consequently, measures | ess restrictive than confinement
also have not frequently or recently been applied unsuccessfully to her. Instead, we agree with the
trial court that confinement is necessary to avoid depreciating the seriousness of the offense and
provide an effective deterrence to others likely to commit similar offenses. This conclusion is
further supported by Defendant’s lack of potential for rehabilitation, also previously discussed,
which is aso a proper consideration in determining whether sentence alternatives other than
probation are appropriate. See Tenn. Code Ann. § 40-35-103(5) (1997).

In sum, we find that Defendant failed to carry her burden of showing that the sentence
imposed isimproper and that probation would bein the best interest of the Defendant and the public.
Wealso concludethat the State successfully rebutted the statutory presumption favoring alternative
sentencing under the circumstances presented and that the need for deterrenceinthis case, combined
with Defendant’s refusal to accept any responsibility for her part in Britt’s escape, is more than
sufficient to warrant the sentence imposed. Defendant is not entitled to relief on thisissue.

CONCLUSION

Accordingly, we AFFIRM the judgment of the trial court.

THOMAST. WOODALL, JUDGE



