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OPINION

This case relates to the burning of a mill on Highway 73 in Townsend. A Blount County
grand jury indicted the defendant on one count of arson. The case went to trial in February 2004,
but the trial court declared amistrial after ajuror received information inappropriately concerning
the case. The case wasretried in April 2004, and the jury convicted the defendant as indicted.



At thetria, Darren Sharp' testified that he was a deputy with the Blount County Sheriff’'s
Office. He said that on February 28, 2002, he was dispatched to the mill site located in Townsend
where hemet Oliver Valentine, oneof themill’sowners. Hesaid Mr. Vaentinetold him that he had
found diesel fuel, matches, and aburn mark insidethe mill. He said that he inspected the premises,
that he could “smell diesel rea strong,” and that he could see where the diesel had been poured on
the ground and the walls.

Blount County Sheriff’s Deputy Ron Blair testified that around midnight on February 28,
2002, heresponded to acall regarding afireat the mill. He said when he arrived, the mill wasfully
engulfed in flames. The parties stipulated that a photograph of the defendant and a photograph of
theinjury to thedefendant’ sleg weretaken on March 25, 2002. The photographswereadmitted into
evidence and passed to the jury.

Specia Agent Robert Watson testified that he worked for the Tennessee Bomb and Arson
Division of the State Fire Marsha’ s Office and that he became involved in the investigation of this
casein March 2002. He said he interviewed Joey Johnson, Jason Renaud, Patrick Davis, Johnny
Dale Stinnett, Walter Stinnett, Emily Johnson, Crystal Keasler, Fern Keasler, and thedefendant. He
said the Tennessee Bureau of Investigation (TBI) Crime Lab report reflected that no accel erants had
been used on the areas tested but that the results did not mean an accelerant was not used. He said
that he went to the Duggan residence on March 28, 2002, to attempt to interview the defendant’s
neighborsbut that their mother would not allow them to beinterviewed. Hesaid that awhite car was
at the Duggans' residence that day but that the car was not there on March 25 or 30, 2002, when he
drove by the residence.

Patrick Davis declined to invoke his Fifth Amendment rights when questioned by the trial
court, although he also was indicted in this case. Mr. Davis testified that he was the defendant’s
father. He said he gave a statement to Detective Steadmon regarding the mill fire. He said hetold
Det. Steadmon about a conversation he had at his house with Walter Stinnett, Joey Johnson, and
Jason Renaud aweek or two before the mill burned. He said that Walter Stinnett asked him how to
build a fire and that he told him to use gasoline and diesel mixed together. He said that Walter
Stinnett asked each of them if they wanted to make $500 by burning down the mill but that each of
them declined.

Mr. Davis acknowledged that he did not give the investigator the names of Joey Johnson or
Mr. Renaud but denied it was because he wanted to talk to them before they made statements. He
denied offering Joey Johnson or Mr. Renaud money to give afalse statement. He said he was not
awarethat Walter Stinnett wasin PeninsulaHospital at thetimethemill burned. Hesaid that hewas
investigating the fire himself because the officers were not doing their jobs and that he was going
to sue the state for malicious prosecution. He said that he tape-recorded a statement by Crystal
Keasler but denied harassing her, threatening her, or trying to influence her testimony. He denied

1Several witnesses, including Darren Sharp, Joseph Johnson, and Crystal K easler testified at the first trial but
were unavailable to testify at the retrial. The witnesses’ prior testimony was read into the record at the retrial.
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telling Johnny Dale Stinnett that he paid the defendant to burn the mill. He denied intimidating or
threatening Mr. Johnson about histestimony but said he reported Mr. Johnson two or threetimesfor
child abuse, which led to Mr. Johnson being put in jail.

On cross-examination, Mr. Davis acknowledged that another man, Gary Teague, was also
at the house the night Walter Stinnett asked if any of them wanted to make $500 by burning the mill.
On redirect examination, Mr. Davis acknowledged he did not tell any of the investigators that Mr.
Teague was present during the conversation with Walter Stinnett.

Mal colm Johnson testified that he owned and lived at the Big Meadow Family Campground
in Townsend, located approximately one hundred yards from the mill. He said that on the night of
February 28, 2002, he was at the campground and noticed severa cars in the area, including a
Chevrolet truck and a yellow Mustang, driving extremely slowly. He said the cars drove past the
campground and came back a few minutes later. He said he recognized the truck from previous
incidents and seeing the truck made him very alert. He said he also saw asmall white station wagon
drive past the campground several times during the evening. He said he first saw the white car
around 8:30 p.m. and saw it again fifteen to twenty minutes later. He said that it never drove over
fifteen miles per hour and that the muffler was non-existent or not working. He said he saw the
white car again around 11:00 p.m. He said the white car in the photograph shown to him by the
prosecutor was “a vehicle identical to that one. . . same make, model, and color” as the white car
he saw that night. He said that he saw the fire from the front porch of his office, that he called the
sheriff’ s department, and that he went to the sceneto help. He said no one was at the mill when he
arrived.

On cross-examination, Malcolm Johnson stated that he saw the white car drive past the
campground seven times. He said the muffler was “noticeably loud.” He said the car was driving
at less than twenty miles per hour. He said he saw the truck and the Mustang drive only one trip
down and onetrip back. He said he saw the truck parked on the bridge after the fire.

Gary Baker testified that he, Clive Vaentine, and Ken Rogers were partners in the
construction of themill and that hewasthe president of the corporation, Old Townsend, Inc. Hesaid
they moved the mill to the property in the summer of 2000. He said that the day before the mill
burned, he received a call from Mr. Vaentine telling him to go to the mill. He said that when he
arrived at the mill, he saw that someone had poured diesel fuel throughout the mill and attempted
tosetitonfire. Hesaid atwelve-inch by twelve-inch section of thewall had been burned. He said
that they decided Mr. Valentine should stay at the mill but that, because Mr. Valentine had to go
hometo get somethings, they hired Johnny Dale Stinnett to watch themill while Mr. Vaentine was
gone. He said Johnny Dale Stinnett called him around 11:15 p.m. and told him the mill wasonfire.
He said that on the night of the fire, there were no lightning storms and no electricity going to the
building. He said that on the night of the fire and the next morning, a heavy diesel fuel smell was
intheareaof thefire. He said thefinancial loss of themill would bein excess of $200,000. He said
he never gave anyone permission to set the mill on fire.



On cross-examination, Mr. Baker acknowledged they did not have insurance on the mill
because the insurance company would not insure the building until it was secured and a sprinkler
system was installed. He acknowledged there was atemporary electrical pole but said that on the
night of the fire, there were no electrical cords running from the pole to the mill. He said they did
not leave the cords out at night because the cords could have been stolen.

Clive Vaentine testified that his role in Old Townsend, Inc., was to do the construction
involved in taking the mill from Grainger County and moving it to Townsend. He said the only
electricity going to the building was from their extension cords. He said that earlier in the day the
mill burned, he found that someone had poured diesel fuel all over the floors of the mill and on the
equipment. He said that in the corner of the building they found wadded up paper towels that had
been set onfire. He said he called the policeimmediately. He said they hired Johnny Dale Stinnett
to watch the mill because he worked for them in the past. He said he never gave anyone permission
to set the mill onfire. He said that on the morning after the fire, he could smell gasoline and diesel
fuel at the scene.

On cross-examination, Mr. Valentine acknowledged that when he testified at the first trial
he may have said he smelled diesel and not both diesel and gasoline. He said the only extension cord
he had in the mill was a'Y -shaped cord into which other cords could be plugged.

Joseph (“Joey”) Johnson testified that he went to the Blount County Sheriff’s Department
in 2002 and gave a false statement. He said he told Investigator Watson that his friend, Walter
Stinnett, asked how to start a fire and said he was going to start a fire at the mill. He said the
statement was not true. He said he made the statement because Mr. Davis owed him $500 and told
himthat if he made such astatement, Mr. Daviswould pay him. Hesaid that helived at Mr. Davis's
house for two and a haf to three years and that he became friends with the defendant.

Joey Johnson testified that four to five days after the fire he was at a motel room with the
defendant and the defendant’ s girlfriend, Crystal Keasler. He said that the defendant told him and
Ms. Keadler that he was inside the mill when it burned down and that he had poured some gasoline
on hispants. He said the defendant told them that he set the mill on fireand that his pants|eg caught
onfireaso. Hesaid he saw Ms. Keasler treating a burn on the defendant’ sright shin. He said that
he knew the defendant had a skin problem but that the injury on the defendant’ sleg was a burn and
the hair wasgonefrom hisleg. He said that the defendant talked in detail on previousoccasions, “at
least twice aweek,” about burning the mill and that the defendant said his father paid him $500 to
burn the mill. He said that on the night of the fire, the defendant called him and told him to check
out the area of themill. He said he stopped talking to the defendant after the defendant’ sfather put
him in jall for harassment. He acknowledged he had convictions for a felony drug offense,
possession of a schedule 1V narcotic, and shoplifting.

On cross-examination, Mr. Johnson acknowl edged he signed astatement under oath that said,

“1 do not know who set fire to the old mill.” He denied that a possession charge was dismissed
because he gave asecond statement regarding thefire. He acknowledged that in thefirst statement,
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he stated that Walter Stinnett cameinto Mr. Davis' s house, asked how to build ahot fire, and asked
if anyone wanted to make $500 by setting fire to the mill. He said that three to five days after the
fire, he and the defendant went over to Ms. Keasler’ smotel room and that Ms. Keasler bandaged up
the defendant’sleg. He said the defendant had his leg wrapped “many, many times’ over a period
of weeks. He said that the defendant’s injury did not look like psoriasis and that he had seen
psoriasis outbreaks. He acknowledged he was not adoctor. He denied that on the day he gave the
second statement implicating the defendant, he had been in afight with Walter Stinnett, which the
defendant stopped. He acknowledged the defendant’s father reported him to the Department of
Children’s Services (DCS) for whipping one of his children. He said the defendant’s story about
setting fireto themill became more exaggerated every timethedefendant told the story. Onredirect,
Mr. Johnson acknowledged that no one asked him to make the second statement and that he made
the statement of his own free will.

Johnny Dale Stinnett testified that the defendant was his second cousin, that the defendant’ s
father was his cousin, and that Walter Stinnett was hisbrother. He said hewas hired to help rebuild
the mill and worked on it for seven to eight months. He said that on the night of thefire, Mr. Baker
asked him to stay at the mill for the night, because someone had tried to set it on fire. He said he
arrived at the mill around 11:00 p.m. He said he left Timbers Restaurant across the street from the
mill, stopped at Citgo, drove past the mill, and parked in a parking lot behind Smokin’ Joe’' swhere
he could see the mill. He said awhite station wagon drove up and down the roads around the mill
and made several U-turns. He said he drove by the mill to see if anyone had walked across the
bridge and then drove back to the bridge where he met the station wagon. He said he stopped at one
end and the station wagon stopped at the other end. He said he saw two doors shut on the station
wagon but could not tell if peopleweregetting in or out. He said the white station wagon in thetwo
photographs shown to him by the prosecutor was the same make and model as the car he saw that
night. Hesaid he parked behind astore and watched the mill. He said that about five to ten minutes
later, he saw sparks. He said hedrove around the storeto apayphone and called 9-1-1. Hesaid that
he could see the mill from the payphone and that the whole corner of the mill wason fire. He said
he did not see anyone at the mill. He said hedid not know if the defendant wasin thewhitecar. He
said that during the spring of 2003, he saw the defendant at a gas station, and the defendant told him
he had burned down the mill.

On cross-examination, Mr. Stinnett said hisjob on the night of thefirewasto watch the mill
and report anything suspicious. He said he was not inside the mill or parked at the mill because he
was told to watch al the property, including the restaurant, the store, and the mill. He said from
where he was parked he could watch everything. He said he could have seen the backs of the other
buildingsfrom the mill but could not explain why he choseto sit on the corner rather than at the mill.
He acknowledged that when the station wagon drove past the mill and made U-turns, he did not see
the station wagon stop. He said the station wagon was loud, like it did not have a muffler. He
acknowledged he did not know the make and model of the station wagon. He acknowledged that
he*got aglimpse’ of the person driving and that the driver was awhite person, latethirties or early
forties, with big glasses. He acknowledged that in his prior testimony, he said he saw the flames
coming from the mill when he pulled into the store’ s parking lot, not that it was five to ten minutes
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after parking at the store. He said hedid not hear an explosion. He denied telling peoplethat he had
been at the restaurant eating when the fire started or that he was going to turn in the defendant for
the $25,000 reward. He acknowledged that more than a year had passed from the time of the fire
until the defendant told him he burned the mill. He acknowledged he did not tell anyone about the
statement the defendant made to him at the gas station until two weeks before the first trial.

On redirect examination, Mr. Stinnett acknowledged he had never received a reward for
information in this case. He said he was threatened and harassed by the defendant’s father, who
made him speak to an investigator hired by the defendant’ sfather. He acknowledged that the only
time he met with the prosecutor was two weeks before thefirst trial and that no investigators spoke
to him between the time the defendant made the statement to him at the gas station and the meeting
he had with the prosecutor two weeks before the first trial.

Emily Johnson testified that Joey Johnson was her husband and that she had known the
defendant since they were children. She said that a couple of days or weeks after the fire, she went
with her husband and the defendant to Ms. Keasler’s motel room. She said that Ms. Keasler
bandaged a burn on the defendant’ s leg and that she helped wrap the burn on hisleg. She said she
heard the defendant say on many occasions that the burn on hisleg was from him setting fire to the
mill. She said that the defendant said he used “ some sort of gasoline,” that it splashed on hisleg,
and that hisleg caught fire when he started the fire. She acknowledged she had afelony conviction
for delivery of marijuanaand two convictions for shoplifting. She said that she was on probation
and that her probation could be revoked if she lied in court. She said the defendant’s father had
nothing to do with her children being placed in DCS custody.

Crystal Keadler testified that she was the defendant’ s ex-girlfriend and that they had ended
thelir relationship “way before” thefire. She said the defendant, Joey Johnson, and Emily Johnson
cameto her motel roomtovisitin late February or early March 2002. She said she bandaged aburn
on the defendant’ sleg. She said she knew it was a burn because it “was blistered. It was bubbled
out. | mean, itwasbad.” Shesaid that her father received severe burnsfrom working at a steel mill
and that she learned how to bandage burns by watching the nurses bandage her father’ sburns. She
said that she knew the defendant had psoriasis and that she had seen the psoriasis outbreaks many
times. She said psoriasislooked like dry flaky skin or like chicken pox but did not look like aburn.
She said that she had put lotion on the defendant’ s psoriasis before and that he had it on his back,
arms, and stomach. She said the injury on the defendant’s leg had no hair around the burn, was
blistered, and was the size of atennisball. She said she bandaged his leg four or five times.

Ms. Keadler testified that the defendant told her it wasaburn hereceived after putting diesel
fuel insidethe mill and lighting it on fire. She said she also heard the defendant talk about burning
downthemill at Emily Johnson’smother’ shouse. She said that after thefire, the defendant’ sfather
called her and asked her to testify in alawsuit against the detectives. She said he called her fiveto
ten times. She said she went along with the defendant’ sfather’ s request because she was scared of
him. She said shelied to the defendant’ s father to prevent him from knowing what was occurring.
She said she was not threatened by the investigators.

-6-



On cross-examination, Ms. Keader denied telling Agent Watson that the defendant sold
morphine pills or that the defendant was “telling abunch of bull and abunch of lies.” She said she
did not remember telling Agent Watson that the defendant told her that he was blown out of a
window at themill. She said that she did not remember stating that the injury on the defendant’ sleg
looked like a scab or chicken pox in her statement. She acknowledged that in her statement given
on April 4, 2002, she said she last treated the defendant’s burn four and one-haf to five weeks
earlier. She said she did not know the date that the mill burned down. She said she told Agent
Watson that the defendant was “ eaten up” with psoriasis when he got out of jail in January 2002
because she had seen it on his arms. She acknowledged she talked to the defendant about her
pregnancy when they were at the Duggans house in March but denied that she got into afight with
the defendant’ smother. She denied that she, Joey Johnson, and Emily Johnson fabricated the story
about the defendant being “blown out” of the mill.

On redirect examination, Ms. Keadler said that the defendant was a very good friend of the
Duggans. Sheidentified the Duggans' housein aphotograph but said she had never before seen the
car in the photograph. She said the defendant told her he burned the mill down for $500.

Jason Duggan testified that he had been agood friend of the defendant’ s for four years. He
identified the white station wagon in the photograph as a car hisfamily previously owned. He said
the defendant never made any statementsto him about themill. He said that he never went anywhere
in the white station wagon and that it was his father’s car. He said the car was not running in
February 2002. He said that the car was parked in front of his house for about aweek and that the
car was then moved to the backyard where it was repaired in May or June. He said that he did not
see the defendant on the night the mill burned and that he did not know why the defendant would
have him listed asan alibi witness. On cross-examination, Jason Duggan said that the car was quiet
when it began running again in early June and that it had a muffler.

The defendant called Pamela Duggan who testified that she was Jason Duggan’ s mother and
that she lived next door to the defendant and his family. Sheidentified the white station wagon in
the photographs as a car she acquired in March 2002. She said the station wagon was parked in the
front of the house for acouple of daysbefore it was moved to the backyard. She said the car did not
run when they bought it, but it wasfixed in early June. Shesaid it had amuffler and wasquiet. On
cross-examination, she acknowledged that at the first trial she had said she bought the car in
February or March 2002. Shesaid that the car wasnot driven at all until after it wasrepaired but that
they put avalid license plate on it to tow it home. She said she did not |et the investigators speak
to her children becausethey would not alow her to bewith her children whilethey wereinterviewed.
She said her sons had continued to be friends with the defendant.

Karen Hayestestified that shewasworking at Timbers Restaurant in 2003, when shebecame
acquainted with Johnny Dale Stinnett, who had come into the restaurant several times and had
worked there for alittle while. She said he told her that he had been questioned about the burning
of the mill and that the police had offered him $25,000 for evidence against the defendant and the
defendant’ sfather. On cross-examination, Ms. Hayessaid shewasnot awarethat areward had been
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offered by the Bakers. She said her boyfriend, Stacy Myers, worked with the defendant’ sfather and
was afriend of the defendant’ sfather. She said shefirst told Mr. Myers about the statement Johnny
Dale Stinnett made and that she then told the defendant’ sfather about it at the defendant’ sfirst trial.

Gary Teaguetestified that hewasfamiliar with the defendant’ sfamily because hisgirlfriend
was the defendant’s grandmother. He said he was fixing a light switch at the defendant’s
grandmother’s house and went to the defendant’s father’s house to borrow some tools. He said
Walter Stinnett, Joey Johnson, and Jason Renaud were there. He said Walter Stinnett was talking
about him and Johnny Dal e Stinnett being offered $1500 to $2000 by Gary Baker to burn the mill.
He said he told Walter Stinnett that the best thing to do was to forget about it and mind his own
business. He said he did not hear Walter Stinnett offer the other men money to burn the mill. He
said that after the mill burned, he told Sheriff Berrong about the conversation. He said that he did
not hear anything from the sheriff’s department and that he approached the sheriff again near the
time of thefirst trial. He said that he wastold to talk to the district attorney and that he spoke to the
prosecutor, who told him they already knew about Walter Stinnett’s statement.

On cross-examination, Mr. Teague said the conversation at the defendant’ s father’ s house
took place a week to ten days before the fire. He said that he walked into the middle of the
conversation and that he never heard Walter Stinnett offer the other men money. He denied that the
prosecutor told him to talk to the defendant’ s attorney about the conversation he heard. He denied
ever talking to the defendant’ s father about being awitnessin the case.

Blount County Sheriff James L. Berrong testified that he was the sheriff in 2002 and that
shortly after the mill burned down, Mr. Teague came to his office regarding the fire at the mill. He
said that Mr. Teague cameto talk to him asecond time near thetime of thefirst trial but that hetold
Mr. Teagueto talk to the district attorney. He said he could not remember anything specific about
the conversation he had with Mr. Teague.

Harold Inmantestified that hewasthe defendant’ sgrandfather and that on February 28, 2002,
he was returning from a gospel concert and drove past the mill. He said the mill was on fire when
hedrove past. He said that when he got home he told hiswife and grandson, David Odom, the mill
was on fire. He said that his wife called his daughter, Donna Odom, who was the defendant’s
mother and that he heard his wife ask if the defendant was home and say it was good that he was
home because the mill was on fire. He said the defendant’ s mother’ s house was thirty-three miles
from the mill, and it took approximately forty-five minutes to drive there. He said he saw the
defendant a few days after the fire and that the defendant’ s face was not red and his hair was not
singed.

On cross-examination, Harold Inmantestified that he had goneto theconcert in achurch van.
He said there was one fire truck and some police cars at the mill when they drove past. He
acknowledged he had to go to the church to pick up hiscar before hewent home. Hesaid it took two
to five minutesto get from the mill to the church and about six minutesto get from the church to his
home. He said they passed the mill around 11:20 p.m. or 11:30 p.m. He said the reason his wife
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called to check on the defendant was because the defendant had been arrested and accused of stealing
a four-wheeler, even though the defendant was in jail at the time of the four-whedler theft. He
acknowledged his wife called because they believed the defendant would be a suspect in the fire.
He acknowledged that he did not talk to the defendant on the tel ephone that night and that he did not
contact the sheriff’ s department or the detectivesto tell them that the defendant was home the night
of thefire. Hedenied that hetold hisneighbors, Mr. and Mrs. Lynch, that he wished they would not
say anything about the defendant stealing a scooter but acknowledged the defendant pled guilty to
theft of the scooter. He said he apologized to them after the conversation. He denied telling Mrs.
Lynch that he had six witnessestotestify for the defendant regarding thetheft and that shewas|lying.
He denied that he would lie under oath for his grandson.

Linda Inman testified that she is the defendant’s grandmother. She said that her husband
came home between 11:20 p.m. and 11:30 p.m. on February 28, 2002, and that he told her the mill
wasonfire. She said she called her daughter to seeif the defendant was home. She said shetalked
to her daughter, the defendant, and her other grandson, Douglas Odom. She said that shortly after
the mill burned, she saw the defendant and did not notice anything unusual about his face or hair.
She said that after the defendant got out of jail on January 29, 2002, the defendant showed her
psoriasis on hisleft shin. She said she noticed he had abreakout of psoriasisthe last two visits she
had with himin jail. She said that after the defendant got out of jail, hisleg was redder and getting
small blisters. Shesaid that she bought the defendant prescription medication for hispsoriasis. She
said that the defendant lived with her until hewas sixteen and that she had taken care of hispsoriasis
over the years. She stated that during one stage of psoriasis, the skin would bubble up and there
would be substantial infection.

On cross-examination, Ms. Inman acknowledged that her husband had told her that he saw
afiretruck at the mill. She said she told the three fire marshals and a detective that the defendant
was home the night of the fire. She acknowledged she did not ask where the defendant was two
hours before she called his house. She said that when she told the defendant the mill was on fire,
he said, “Oh, well.”

David Odom testified that on the night of fire, he was staying with his grandparents, Harold
and Linda Inman. He said that his grandfather told them the mill was on fire and that his
grandmother called and talked to the defendant. On cross-examination, he denied that he told his
family that he did not want to testify and that his family wanted him to give a false statement that
supported the defendant.

Douglas Odom testified that he was the defendant’ s half-brother and that on the day of the
fire, the defendant was at home from the time he got home from school until hisgrandmother called.
He denied that the defendant had ared face or singed hair after the fire. On cross-examination, he
testified that the defendant wasin theliving room with him and their mother when their grandmother
called. He acknowledged he saw awhite car in front of the Duggans house but said that he never
saw the car running. He said he would have known if the defendant |eft the house.



Donna Odom testified that she was the defendant’ s mother and that on the night of thefire,
her mother, Donna Inman, called and asked her if the defendant was home. She said she told her
mother that he was and asked why she wanted to know. She said her mother told her the mill was
on fire. Shesaid that she did not work and was home with the defendant during the day. She said
sheleft around 4:00 p.m. to pick up another son from school and that the defendant was on the couch
asleep when she left and when she returned home. She said she was home the rest of the evening
and that the defendant was homethewholetime. She said the defendant had suffered from psoriasis
since hewasfiveyearsold. She said that she visited the defendant while hewasin jail in January
2002 and that the defendant showed her psoriasison hisleg. She gave cumulative testimony to the
testimony of Donna Inman regarding the stages of psoriasis. She said the hair would peel off with
the skin during an outbreak.

Ms. Odom testified that sometimein March 2002, Ms. Keasler came to her house and said
she wanted to talk to the defendant about her unborn child. She said that Ms. Keasler told her she
was pregnant with the defendant’ s baby and that she told Ms. Keasler she would have to proveit.
She acknowledged she threatened to take the baby away from Ms. Keasler if the baby were the
defendant’s. She said she called Ms. Keasler awhore, and Ms. Keasler became angry and | eft.

On cross-examination, Ms. Odom testified that the defendant was home the night beforethe
fire because he did not have acar. She acknowledged that there was not much difference between
the way psoriasis looked and the way a burn would look.

The defendant testified that on February 28, 2002, he was at home during the day and
evening. He said hismother woke him latein the afternoon after his brother had arrived home from
school. Hesaid hewas at home past 11:00 p.m. and talked to hisgrandmother on the telephone. He
said that hewasin jail from December 11, 2001, until January 29, 2002. He said that while he was
injail, he wore atherma underwear shirt and pants underneath his uniform. He said the thermal
underwear had cuffs on the arms and legs. He said that he washed them in the sink of his cell and
sent them out to thejail laundry and that every timethey werewashed, they shrank. He said that his
psoriasis “ started breaking out real bad” on his right shin where the cuff of the thermal underwear
was. Hesaid that hewent to the nurse once while hewasinjail and that he received some medicine.
He said he bought some skin carelotion and antifungal cream from the commissary. The defendant
took his shirt off and pulled his pant leg up to show thejury areas of his skinwhere he had psoriasis
outbreaks and scars.

The defendant testified that he gave a statement to Agent Watson at the Blount County
Justice Center. He said he told Agent Watson he heard about the fire on the radio, although hefirst
heard about it when his grandmother called the night of the fire. He said he did not tell Agent
Watson about hisgrandmother’ scall because hewas nervous. He said the officerswere threatening
to send himto jail over morphine that was found when the defendant and Joey Johnson were pulled
over. He said that the day after they were pulled over, Joey Johnson fought with Walter Stinnett.
He said that Johnson pulled out apair of brass knuckles but that he pushed Johnson down and took
the brass knuckles away, and that Johnson cursed at him. He said that he had not associated with
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Joey Johnson since that incident. He denied that Ms. Keasler or Emily Johnson ever bandaged his
leg or that he ever went to Ms. Keasler’s motel room with Joey and Emily Johnson. He denied
burning the mill and denied telling anyone that he had burned it.

The defendant testified that on February 21, 2002, he had sex with Ms. Keadler, that she saw
the psoriasis on his leg, and that she told him he needed to put something on it. He said that on
March 28, 2002, Ms. Keasler came to the Duggans' house to talk to him and that she said she had
been at his house talking to hismother. He said hetold her that her baby could not be his child, that
she should get out of the house, and that her he never wanted to see her again. Hesaid thisfight with
Ms. Keasler was a couple days after his fight with Joey Johnson.

On cross-examination, the defendant acknowledged that he continued to wear the thermal
underwear, even though it was aggravating his psoriasis, because it was cold in the jail. He
acknowledged the photograph of hisleg was taken two months after he wasreleased fromjail. He
said that hewent to the Duggans’ house often and that hewas aclosefriend of theDuggans. Hesaid
that on the night of the fire around 12:00 a.m. or 12:30 am., he went to the Duggans house and
talked to Amanda Duggan. He acknowledged he had been convicted of two felony thefts. He said
that he had received a burn on his ankle in the past and that the difference in the appearance of
psoriasisand aburn was*“[n]ot awholelot.” Hesaid hetold Mr. Watson and Officer Ledbetter that
he heard about the fire on the radio because they threatened him and he wanted to go home. Hesaid
his cousin, Johnny Dale Stinnett, fabricated the story about the defendant to collect the reward
money.

The defendant acknowledged Ms. Keasler put lotion on his psoriasisin the past but denied
that shetreated aburnon hisleg. He acknowledged he wanted the jury to believe that Joey Johnson
made up histestimony because of the fight between them and because the defendant’ s father turned
Joey Johnsoninto DCS. He acknowledged he wanted thejury to believe that Ms. Keasler made up
her testimony because the two of them had a “falling-out” on March 28, 2002. He said Emily
Johnson made up her testimony to “go aong with her husband.” He acknowledged that Joey
Johnson was his “running-around buddy” and that he was not aware of Joey Johnson knowing Ms.
Keasler in any way except through the defendant. He said he was not aware of Emily Johnson ever
meeting Ms. Keasler. Hesaid that Joey Johnson, Emily Johnson, and M s. Keasler had changed their
stories three or four times.

Onrebuttal, Jeff Caylor testified that he wasthe director of the Blount County 9-1-1 Center.
He said that on February 28, 2002, the first call about the mill fire was made at 11:16 p.m. from
Doc’'sMotel. He said the first emergency personnel, a Townsend police unit, arrived on the scene
at 11:23 p.m. He said that Blount County Law Enforcement arrived at 11:29 p.m. On cross-
examination, Mr. Caylor said he did not remember hearing acall from Johnny Stinnett on the 9-1-1

tape.

DonnaLynch testified that she knew the defendant and his grandfather, Harold Inman. She
said shewasapotential witnessin another caseinvolving the defendant. Shesaidthat Harold Inman
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cameinto her business on December 13, 2001, and asked her to change her story from what she had
told thepolice. She said hetold her he had six witnesses that would say the defendant was not there
the night of the incident and that “something bad would happen” if she testified. On cross-
examination, Ms. Lynch said she had no prejudice against the defendant or Harold Inman. She
acknowledged that after leaving, Harold Inman returned to her businessto apologize. AndreLynch
was called as awitness and testified to the same facts as Ms. Lynch.

Gary Baker testified hedid not offer money to Walter Stinnett to burn downthemill. Hesaid
that during the first trial, he overheard a conversation involving Mr. Teague and the defendant’s
attorney. Hesaid heheard Mr. Teague say that Mr. Teague had gone over to thedefendant’ sfather’s
garage and heard Walter Stinnett say that Mr. Baker had offered Walter Stinnett $2500 to burn the
mill. He acknowledged Mr. Teague said the garage and not the living room.

Onsurrebuttal, Harold Inman wasrecalled asawitness. Hedenied tellingMr. or Mrs. Lynch
that he had six witnessesthat could testify in another caseinvolving the defendant. He also denied
making any threats to Mrs. Lynch.

Gary Teague was recalled as awitness by the defendant. He said the defendant’ sfather did
not have agarage anywhere on hisproperty. He said that when he talked to the defendant’ s attorney
after thefirst trial, hetold the defendant’ s attorney that he heard the conversation in theliving room.
Hedenied that Mr. Baker was present during the conversation he had with the defendant’ s attorney.

|. RIGHT AGAINST SELF-INCRIMINATION

The defendant contends that the trial court erred when it advised Patrick Davis, the
defendant’ s father, of his Miranda rightsin front of the jury and told the jury that the defendant’s
father had also been indicted for the arson, although both the state and the defendant requested the
court to give the warnings without the jury being present. The defendant contends the information
disclosed to thejury by thetrial court influenced thejury and prejudiced the defendant. He contends
that telling the jury that the defendant’ s father was a co-defendant who was jointly charged for the
same arson would cause the jury to infer the defendant was more likely to be guilty because his
father wasasoinvolved. Hecontendsthat the evidence presented to the jury by thetrial court about
the defendant’ sfather also being charged with thearson raisesasuspicion that illegal evidence made
the jury impartial. He contends he did not waive this issue because he requested that the judge
guestion the co-defendant outside the presence of jury.

Thestate contendsthetrial court properly advised Mr. Davisof hisMirandarightsbeforehis
testimony. The state asserts the defendant failed to object and has waived the issue. It argues that
the defendant’ srequest to give thewarning outside the presence of ajury was not sufficient and that
the defendant should have objected. Alternatively, the state contends the trial court did not abuse
itsdiscretion. Thestatearguesthejury could infer that the defendant wasinnocent of the allegations
and that Mr. Davis was the guilty party. The state contends any error in thetrial court’s procedure
was harmless because the evidence of the defendant’ s guilt was overwhelming.

-12-



During the defendant’ sfirst trial, thetrial court advised Mr. Davis of his Fifth Amendment
rightswhen thejury wasnot in the courtroom. At theretrial, the following exchange occurred when
Mr. Davis was called by the state to testify in front of the jury.

[COURT]:  Mr. Davis, it's my understanding that you have been
indicted arising - -

[DEFENSE]: Your Honor - -

[COURT]: - - out of these same - -

[DEFENSE]: Y our Honor, could wedo thisout of the hearing of the
Jury?

[COURT]: Noneedto. He' snot adefendant that this Jury isever
going to hear, his case.

You've been indicted arising out of these
events aleged on the 28th of February of ‘02. And |
want to make you aware, before you're asked any
gquestions by the Attorney General or [defense
counsel] about these events, that you do not have to
answer any questionsif you want to invoke your Fifth
Amendment privilege.

[WITNESS]: Okay. But, no, I'm fine with it.

[COURT]:  But if you want to answer questions, of course, you
can. And aso, you may haveyour atorney present, if
you wish.

[WITNESS]: No, I'm fine.

At the motion for anew tria hearing, the trial court stated,

| do not recall why | advised Mr. Davisof hisFifth Amendment rights
in front of the Jury at that time or why | did it when the Jury was out
thefirst time. | don't. ... But | think the Jury would be entitled to
know that aperson’s- - that histestimony could be influenced by the
fact that he was charged and his testimony could be self-serving or
not. | mean, that’s something that they could decide.

Wefirst addressthe state’ sassertion that the defendant waived thisissuefor failing to obj ect.
The transcript reveals that the defendant’s attorney asked the trial court to send the jury out while
he questioned Mr. Davis but that the trial court responded, “No need to. He's not a defendant that
thisJury isever goingto hear, hiscase.” Thetria courtimmediately continued to inform Mr. Davis
of his Fifth Amendment right. The defendant’s request was sufficient to preserve thisissue.

The Tennessee Constitution prohibits judges from commenting on the evidence in a case.
Tenn. Const. art. VI, 89. A tria judge must be “very careful not to give the jury any impression as
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to his feelings or to make any statement which might reflect upon the weight or credibility of
evidence or which might sway thejury.” Statev. Suttles, 767 S.W.2d 403, 407 (Tenn. 1989). “It
is natural that jurors should be anxious to know the mind of the court and follow it. Therefore a
court cannot betoo cautiousin hisinquiries.” McDonadv. State, 89 Tenn. 161, 164, 14 SW. 487,
488 (1890). Rule605 of the Tennessee Rules of Evidence statesthat thejudge “ presiding at thetrial
may not testify inthat trial.” In effect, when the judge stated that Mr. Davis had also been indicted
for the events arising on February 28, 2002, he was providing facts to the jury that were not in
evidence. Therefore, thetrial court erred in telling the jury that Mr. Davis was a co-defendant.

However, the state contends that any error in the trial court’ s procedure was harmless, and
weagree. If thetrial court had not made the statement that Mr. Daviswas also indicted in this case,
the state would have been able to elicit thisinformation in its direct examination. “A witnessin a
criminal prosecution may be asked if heisnot under indictment for acrime growing out of the same
transaction as the case in which he is a witness, for the reason that the questions are designed to
show theinterest or bias of thewitnessin thecaseontrial.” Piquev. State, 499 SW.2d 4, 6 (Tenn.
Crim. App. 1973); seea so Statev. Thomas Sinclair, No. 02C01-9503-CC-00066, M adison County,
dipop. a9 (Tenn. Crim. App. Apr. 17, 1996) (concluding trial court did not err in ruling that the
state could cross-examine awitness about his pending indictment for accessory of the crimeontrial
because the witness had an interest in the outcome of the case). “One of the rules for weighing
testimony isthat the jury should consider the testimony in light of the interest or lack of interest the
witness may have in the outcome of the lawsuit.” Shelton v. State, 479 S.W.2d 817, 820 (Tenn.
Crim. App. 1972). Therecord does not reflect the crime with which Mr. Davis was charged, only
that hewas charged intheeventsarising on February 28, 2002. Nevertheless, thefact that awitness
was indicted for the same eventsis something the jury should be ableto consider in assessing hisor
her credibility. Therefore, we conclude the trial court’ s statement that the defendant’ s father was
a soindicted was harmless beyond areasonable doubt. The defendant isnot entitled torelief onthis
issue.

II.PHOTOGRAPHS

The defendant contends the trial court erred in alowing the state to enter into evidence two
photographs of awhite station wagon owned by the defendant’ s neighbors, the Duggans, when no
witnesses could identify the station wagon as the one being in close proximity to the mill beforeit
burned. The defendant argues that the witnessesin thefirst trial could not identify the car and said
only that it was the same make and model as the car they saw and that the trial court was aware of
those witnesses' previous testimony when it denied the defendant’ s motion to suppress before the
retrial. He contends the photographs could not help prove the issue of guilt because thousands of
cars could fit the witnesses' general descriptions. He contends that in the first trial, Johnny Dale
Stinnett testified that the car in the photograph was the “same car” he had seen but that on cross-
examination hesaid it wasonly similar. He contendsthat probative valueiscompletely lacking and
that the photographs are prejudicial to the defendant. He contendsit was plain error for the judge
to admit the photographs.
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The state argues that the trial court properly admitted the photographs of the white car
suspected to have been used in the arson. The state asserts that Malcolm Johnson testified that he
saw the white car the night of the fire that looked identical to the one in the photographs and that
Johnny Dale Stinnett testified that the car in the photographs was the same make and model asthe
car he saw the night of the fire. The state contends the evidence was relevant to corroborate the
witnesses' testimony that they saw the car the night of thefire. The state argues that the witnesses
do not have to testify that the car in the photographs was the same car they saw the night of thefire
but that it was sufficient for them to say it was similar.

In a pretrial motion, the defendant argued the photographs should not be alowed into
evidence at the trial. Thetrial court denied the motion finding that

[T]hewhitestationwagon.. . . there' sawitnessthat saysit’ sthesame
make and model asthe car that he saw and another one that said that
that’ s the car. Now, they may be discredited, but that doesn’t mean
that it can’t comein. | mean, it’s up to the Jury to decide whether it
means anything. But certainly that’s enough identification to allow
somebody to testify about it.

The decision to admit a photograph into evidence is within the discretion of thetrial court
and will only be reversed upon a clear showing of an abuse of discretion. State v. Harris, 839
SW.2d 54, 73 (Tenn. 1992). Relevant evidence is “evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more probableor less
probablethan it would be without the evidence.” Tenn. R. Evid. 401. Tennessee Rule of Evidence
403 provides that “evidence may be excluded if its probative value is substantially outweighed by
the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by consideration
of undue delay, waste of time, or needless presentation of cumulative evidence.” “A photographis
admissibleif it isrelevant to an issuein dispute and if its probative value is not outweighed by its
prejudicial effect.” Statev. Vann, 976 SW.2d 93, 102 (Tenn. 1998); see also State v. Evans, 838
S.W.2d 185, 193 (Tenn. 1992).

Thetwo photographsat i ssue show awhite station wagon sitting outsidethe Duggans’ house.
Malcolm Johnson testified that “a small white station wagon” drove by his campground several
times the night of the arson at a very slow speed. He said the white station wagon he saw was
identical totheoneinthe photograph. Hesaid, “1 did not seethelicense plates, but yes, same make,
model, and color.” Johnny Dale Stinnett testified that he met awhite station wagon on the bridge
and saw two of the car doors close. He said the car in the photographs was the “same make and
model” as the car he saw that night. There was a so testimony by members of the Duggan Family
that the car was not operational during thetime of the arson, that the car wastowed to the house and
then moved to the backyard, and that the car did not run until June.

The photographswere relevant to show that the defendant may have had accessto acar seen
the night of the arson. Whether the jury believed the car was nonoperational and never loaned to the
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defendant was a credibility determination to be made by the jury. The credibility of witnesses, the
weight of their testimony, and the reconciliation of conflicts in the evidence are matters entrusted
exclusively to the trier of fact. State v. Gentry, 881 SW.2d 1,3 (Tenn. Crim. App. 1993). We
conclude the defendant failed to prove that the trial court abused its discretion in admitting the
photographs. The defendant is not entitled to relief on thisissue.

1. JUROR TESTIMONY

The defendant contends that the trial court denied him due process by misinterpreting
Tennessee Rule of Evidence 606(b) when it refused to let ajuror testify whether the jury used the
photographs of the station wagon to reach its verdict. The defendant asserts that his attorney saw
one of the jurors from the defendant’ strial at Wal-Mart and that the juror told his attorney that the
jury used the photographs of the station wagon to look at the muffler and determine that the car had
aloud muffler and was used by the defendant to travel to and from thefire. The defendant asserts
that he subpoenaed the juror to the motion for new trial hearing but that the trial court refused to
allow the juror to testify. The defendant contends the juror’s testimony would not have been
presented to attack the validity of the verdict but to show that the defendant was prejudiced by the
introduction of the photographs.

The state responds that the tria court properly concluded that the juror could not testify
regarding how the two photographs of the white station wagon were used during the jury’s
deliberation. The state contends that the exhibits used by the jury were properly admitted into
evidence and that it was proper for them to use them during deliberation. The state clams the
defendant did not assert that extraneousinformation was improperly brought to thejury’ sattention.

Atthemotion for new trial hearing, DebraVanHusen testified that she sat on thejury for the
defendant’s arson trial. The trial court ruled Ms. VanHusen could not answer the remaining
guestions because the juror would be testifying about jury deliberations, which is not allowed under
Rule 606 of the Tennessee Rules of Evidence. The tria court stated, “The Rules of Evidence
providethat jurorscannot testify about thingsthat happened during their deliberationsand they can’t
testify about what effect, if any, any of the proof had on them and how they weighed all the proof
to reach their verdict.”

Tennessee Rule of Evidence 606(b) provides that

Upon an inquiry into the validity of a verdict or indictment, a juror
may not testify as to any matter or statement occurring during the
courseof thejury’ sdeliberationsor to the effect of anything upon any
juror’s mind or emotions as influencing that juror to assent to or
dissent from the verdict or indictment or concerning the juror's
mental processes, except that a juror may testify on the question of
whether extraneous prejudicial information was improperly brought
to thejury’ sattention, whether any outside influence wasimproperly
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brought to bear upon any juror, or whether the jurors agreed in
advanceto bebound by aquotient or gambling verdict without further
discussion.. ..

As the Advisory Commission Comment notes, thisrule is the codification of the supreme court’s
adoption of Rule 606(b) of the Federal Rules of Evidence, in State v. Blackwell, 664 S.W.2d 686,
688 (Tenn. 1984). “ Tennessee Rule of Evidence 606(b) permitsjuror testimony to establish the fact
of extraneous information or improper influence on the juror; however, juror testimony concerning
the effect of such information or influence on the juror’s deliberative processesis inadmissible.”
Walsh v. State, 166 SW.3d 641, 649 (Tenn. 2005). “The information that the jurors provided the
defendant cannot be offered in court unlessit qualifies under one of the three exceptionsin 606(b).”
State v. Smith, 151 SW.3d 533, 542 (Tenn. Crim. App. 2003).

If the defendant showsthat the jury has been subjected to extraneous prejudicial information
or improper influence, then thetrial court must presume prejudice and the burden shiftsto the state
to rebut this presumption by either explaining the exposure or proving that it was harmless. State
v. Blackwell, 664 S.W.2d 686, 689 (Tenn. 1984). In the present case, the information at issue does
not fall under one of the three exceptions to the rule. Therefore, we conclude that the trial court
properly denied the defendant’ smotion for anew trial. The defendantisnot entitledtorelief onthis
issue.

IV.JURY FOREMAN

Thedefendant contendsthat thetrial court erredindenying hismotionfor anew trial because
the foreman of the jury either knew before the trial or learned during the trial that he knew the
prosecutor’ s brother, Robert Y oung. He contends he was denied afair trial by jury. He assertsthat
the foreman refused to inform the court that he was afriend of the prosecutor’ s brother and that the
foreman denied knowing about therelationship until the end of thetrial. He contendsthat thisraises
areasonable suspicion of bias or prgudice and that the defendant is entitled to a new trial.

The state responds that the trial court properly denied the defendant’ s motion for new trial
predicated upon the post-trial discovery of asserted potential juror misconduct. It contendsthat the
defendant’ s rights were not violated and that the defendant received afair trial before an impartial
jury. Thestate assertsthejurorswerenot asked during voir direif they knew any of the prosecutor’s
family. It contends the foreman had no obligation to come forward when he learned he knew the
prosecutor’ s brother because their relationship was not a close friendship but an acquai ntanceship
relative to their children. The state contends the defendant failed to show he was prejudiced and
failed to ask the foreman if his acquaintanceship had any influence on his deliberations.

At the motion for anew trial hearing, Brian Moody testified that he was the foreman of the
jury that decided the defendant’s case. He said that he had a conversation about this case with
Robert Y oung, who was the prosecutor’ s brother. He said that after thetrial, he was at his child's
baseball game and was asked where he had been all week. He said he told them he had been on a

-17-



jury, and Robert Y oung asked who the prosecutor was. He said he told him Rocky Y oung, and
Robert Y oung responded, “[T]hat’ smy little brother.” He said he did not know during thetrial that
Robert Y oung was related to the prosecutor. He said that he knew Robert Y oung because their
children went to school together and saw him at baseball gamesbut that they werenot * big buddies.”
He said he had been to Robert Y oung’ s house three times to drop off or pick up his daughter. He
said he had dinner with Robert Y oung when al the parents and children on the team would go out
together. Hedenied telling Robert Y oung that he knew the prosecutor was his brother after hearing
a statement made by the prosecutor during the closing argument.

Robert Y oung testified that Mr. Moody told him that the prosecutor said something during
the trial that caused Mr. Moody to recognize that he and the prosecutor were brothers. He said he
could not remember if Mr. Moody had told him the statement was made during the closing argument
or onthelast day of thetrial. Hesaid that if hetold Mr. Myers, an investigator who interviewed him,
that it wasthelast day of thetria or during the closing argument, then that would probably be more
accurate than hismemory. On cross-examination, Robert Y oung acknowledged that Mr. Myersdid
not interview him until seven months after thetrial. He said that he did not ask Mr. Moody who the
prosecutor was and that Mr. Moody told him that his brother was the prosecutor in the case.

Thetria court denied the defendant’s motion for anew trial. Thetria court found that

My weighing of that testimony that | heard isthat Mr. Moody
did not, until after the trial was over and done with, make any
connection or have any recognition of [the prosecutor]. | think the
contact between Robert Y oung and Mr. Moody was just a casual in-
passing conversation, and if | had to say who was more correct about
what they had to say that night than the other, | would say Mr. Moody
was more correct. At any rate, there was no - - the proof was that
their association was extremely casual. Their only contact was
related to children playing ball, they weren’t friends apart from that.
And | think the record will reflect that the Juror was not asked about
whether or not he knew Mr. Young's brothers and there was no
reason that he should say. And | don’t think anything sinister can be
gleaned from that - - or inferred from that.

Challenges to juror quaifications generally fall into two categories - propter defectum or
propter affectum. Carruthers v. State, 14 SW.3d 85, 94 (Tenn. Crim. App. 2003). General
disgualifications such asalienage, family relationship, or statutory mandate are classified as propter
defectum and must be challenged beforethereturn of ajury verdict. Statev. Akins, 867 S.W.2d 350,
355 (Tenn. Crim. App. 1993). An objection based upon bias, prejudice, or partiality isclassified as
propter affectum and may be made after thejury verdictisreturned. Id. “Whereajurorisnot legally
disqualified or thereis no inherent prejudice, the burden is on the Defendant to show that ajuror is
in some way biased or pregjudiced.” State v. Caughron, 855 S.\W.2d 526, 539 (Tenn. 1993) (citing
Bowman v. State, 598 S.W.2d 809, 812 (Tenn. Crim. App. 1980)).

-18-



In Akins, this court addressed the issue of ajuror’ sfailureto disclose information reflecting
potential bias or partiaity and stated as follows:

We hold that when a juror’s response to relevant, direct voir dire
guestioning, whether put to that juror in particular or to the venirein
general, doesnot fully and fairly inform counsel of the matterswhich
reflect on a potential juror’s possible bias, a presumption of bias
arises. While that presumption may be rebutted by an absence of
actual prejudice, thecourt must view thetotal ity of the circumstances,
and not merely the juror’ s self-serving claim of lack of partiality, to
determine whether the presumption is overcome.

867 S.W.2d at 357. The court also stated that the “integrity of the voir dire process depends upon
the venire's free and full response to questions posed by counsel. When jurors fail to disclose
relevant . . . information, counsel are hampered in the jury selection process. As a result, the
defendant’ sright to trial by afair and impartial jury is significantly impaired.” 1d.

During voir dire, thetrial court asked Mr. Moody, “Mr. Moody, are you related by blood or
marriage to the prosecuting attorneys or the prosecuting witness or acquainted with any of them?’
In responding to the question, the transcript states Mr. Moody “indicates in the negative.” Mr.
Moody testified he did not become aware of his relationship to the prosecutor’s brother until after
thetrial had ended. Thetria court accredited thetestimony of Mr. Moody. Because Mr. Moody did
not know that Robert Y oung wasthe brother of the prosecutor and did not make the connection until
after thetrial had ended, Mr. Moody could not be expected to disclose such information during voir
direor during thetrial. Additionally, the defendant did not question Mr. Moody about possible bias
and has not shown that he was prejudiced by Mr. Moody serving on the jury. Therefore, we
conclude the defendant has failed to meet his burden, and the defendant is not entitled to relief on
thisissue.

V.IMPEACHMENT OF HAROLD INMAN

The defendant contendsthetrial court erred by allowing the state to question Harold Inman,
the grandfather of the defendant, about three aleged prior instances of the witness' s conduct and
allowing the state to offer extrinsic evidence to prove the conduct. The defendant asserts the three
specific instances of prior conduct include: (1) the criminal offenses of making threats to two
witnesses, (2) trying to obtain perjured testimony, and (3) conspiracy to get six other witnesses to
commit perjury in an unrelated case. He asserts the questions regarding Harold Inman’s
conversation with Mr. and Mrs. Lynch were not related to prior statements that he made on direct
examination and were not prior statements about theinstant case. He contendsthat the statetold the
trial court that it wanted to use one statement to impeach Harold Inman but proceeded to question
him on three specific instances of prior conduct. He contends that the questions asked by the state
were prejudicial to the character of Harold Inman, who was an alibi witness. He contends that the
state’ squestions about Harold Inman’ s conversation with the Lynchesreferred to specific instances
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of prior conduct and not prior inconsistent statements. He contends that the testimony of the
Lynches was inadmissible under Tennessee Rules of Evidence 608(b) and 613 and that the
prejudicial effect of their testimony outweighed the probative value.

The state responds that the trial court properly admitted the prior inconsistent statements of
Harold Inman for impeachment purposes. The state contends that the statements were lawfully
admitted as prior inconsistent statements for purposes of credibility. It also contends that the
defendant failed to request a specid jury instruction and that the jury instructions are not included
in the record on appeal. The state assertsit did not seek to introduce testimony from the Lynches
until (1) the state asked Harold Inman under oath if he requested Mrs. Lynch to change the story she
gave the police implicating the defendant in a theft and (2) Harold Inman denied ever making such
a statement. The state contends the testimony of the Lynches would not have been needed had
Harold Inman admitted making the statements.

The defendant presented fivealibi witnesses at thetrial: Harold Inman, Lindalnman, David
Odom, Douglas Odom, and Donna Odom. On cross-examination, Harold Inman was asked about
a conversation he had with the Lynches regarding testifying against the defendant in an unrelated
theft case. Harold Inman acknowledged talking to Mrs. Lynch but denied telling Mrs. Lynch that
she was lying, that she better change her story, and that he had six witnesses to testify on the
defendant’s behaf. He said he told the Lynches he wished they would not have accused the
defendant of thetheft. He said he loved the defendant, his grandson, and he hoped he did not go to
jail, but he said he would not lie under oath for him. The conversation between Harold Inman and
the Lynches involved atheft offense and was unrelated to the present case.

Mrs. Lynchtestified that Harold Inman asked her to changethe story shetold the police about
an incident involving the defendant. She said he told her that he had six witnesses that would say
the defendant did not commit the theft and that something bad would happen if she testified. Mr.
Lynch testified that he heard hiswifetell Harold Inman that she would not perjure herself. Hesaid
Harold Inman told his wife that he had six alibi witnesses for the defendant and made a “velled
threat.”

Relevant evidence is “evidence having any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable than it would
be without the evidence,” and isgenerally admissible. Tenn. R. Evid. 401, 402. Thetrial court has
discretion in determining if evidence meetsthetest for relevancy. Statev. Forbes, 918 SW.2d 431,
449 (Tenn. Crim. App. 1995). Assessing the probative value and danger of unfair prejudice
regarding the evidence also fals within the trial court’ s discretion. State v. Burlison, 868 S.\W.2d
713, 720-21 (Tenn. Crim. App. 1993). Thiscourt will only reverseatrial court’ sdecisionif thetrial
court abused that discretion. State v. Williamson, 919 SW.2d 69, 78 (Tenn. Crim. App. 1995).

Tennessee Rule of Evidence 608(a) provides that
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Thecredibility of awitness may be attacked or supported by evidence
in the form of opinion or reputation, but subject to these limitations:
(1) the evidence may refer only to character for truthfulness or
untruthful ness, and (2) theevidence of truthful character isadmissible
only after the character of the witness for truthfulness has been
attacked.

However, extrinsic evidence of specificinstancesof conductisinadmissible. Tenn. R. Evid. 608(b).
Extrinsic evidence of a prior inconsistent statement is admissible if the witness is given the
opportunity to explain or deny the statement and the opposing party is given an opportunity to
interrogate the witness. Tenn. R. Evid. 613.

Before putting on rebuttal proof, thetria court determined which witnesses the state would
be allowed to call in rebuttal. Thetrial court heard argument from both the state and the defendant
about the testimony of the Lynches. The following discussion regarding the testimony of Harold
Inman and rebuttal proof from the Lynches ensued:

[COURT]:  Whywasit relevant to ask [Harold Inman] that in the
first place? What was the relevance of that question?
| think I know, but you tell me what you intended it to
be.

[STATE]: Right. My relevance - - and, of course, if he'd
admitted it, | wouldn’t be putting them on.

[COURT]:  Wall, I know, but why did you ask itinthefirst place?

[STATE]: Because | was hoping he would lie so that | could - -
because this case is so much about credibility.

[STATE]: ... And it's particularly important - - you know,
when he’' s making statements - - when he’s making
statements to witnesses in another case, | can get six
witnessesto say that he was somewhereelse, whichis
exactly what they’'re doing here in this case - - or by
the State’ s position.

Theinitial intent of the state was to show that Harold Inman would have suborned perjury
to protect the defendant. Essentially, thiswas adirect attack on Harold Inman’s credibility and an
indirect attack onthecredibility of thedefendant’ sother witnesses. For impeachment purposes, Rule
608 would allow the state to ask Harold Inman if hetried in aprevious case involving the defendant
to suborn perjury, threaten a witness, and claimed he could produce witnesses for the defendant.
However, once Harold Inman denied doing those things, Rule 608(b) precluded the state from
proving those specific instances of prior conduct.
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The state asserts, though, that once Harold Inman denied making the statements to Mrs.
Lynch, the state was entitled to impeach him by extrinsic evidence of his prior statements to Mrs.
Lynch that were inconsistent with his trial testimony denying making the statements. It relieson
Tennessee Rule of Evidence 613(b) which provides:

Extrinsic Evidence of Prior Inconsistent Statement of Witness. —
Extrinsic evidence of a prior inconsistent statement by a witness is
not admissible unlessand until thewitnessisafforded an opportunity
to explain or deny the same and the opposite party is afforded an
opportunity to interrogate the witness thereon, or the interests of
justice otherwise require.

We see several problems with the state’s view. First, Harold Inman’s questioning regarding his
statements to Mrs. Lynch was permissible by Rule 608(b) because it was relevant to Inman’s
character for truthfulness. In thisregard, the state viewed his purported statements to Mrs. Lynch
as the conduct that bore on his truthfulness. His denia, though, precluded the state's proving
extrinsicaly that he made the statements. Unless otherwise relevant, we do not believe the state
could then use Rule 613(b) to subvert the prohibition in Rule 608(b) against proving the conduct
extrinsicaly.

Inthisregard, and second, we view the state’ suse of theinconsistent statementsto impeach
Harold Inman to run afoul of the“collatera fact rule.” Under that rule, “the statement of awitness
made during cross-examination as to a collateral fact may not be impeached by extrinsic evidence
of aprior inconsistent statement as to that fact.” Statev. Leach, 148 SW.3d 42, 56 (Tenn. 2004).

In any event, though, we believe the error was harmless. The defendant made statementsto
several peopleon multiple occasionsthat he burned the mill. Joey Johnson testified that four or five
days after the fire the defendant told him that he was inside the mill when it burned down, that he
had poured some gasoline on his pants, and that he burned hisleg. Healso testified that he saw the
burn on the defendant’ sleg. He said that the defendant talked in detail “ at |east twice aweek” about
burning the mill and that the defendant told him the defendant’ s father had paid him $500 to burn
the mill. Johnny Dae Stinnett, the defendant’s cousin, testified that in the spring of 2003, the
defendant told him that he had burned themill. Emily Johnson testified that she heard the defendant
say on many occasions that he burned his leg when he set fire to the mill and that she helped wrap
the burn on hisleg. Crystal Keadler testified that the defendant told her he burned his leg while
setting the mill on fire and that she bandaged the burn. Given the evidence against the defendant,
we do not believethat the jury’ s hearing about Harold Inman’ s conversation with the Lynches more
probably than not affected the result of thetrial. See Tenn. R. Crim. P. 52(a).
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CONCLUSION

Based on the foregoing and the record as awhol e, we affirm the judgment of thetrial court.

JOSEPH M. TIPTON, PRESIDING JUDGE
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