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OPINION

|. Factual Background

On August 9, 1994, aKnox County Grand Jury returned an indictment chargingthe
appellant with the first degree murder by aggravated child abuse of his fifteen-month-old son,
Quintyn Pierre James Wilson. On March 1, 1996, the State filed a notice of its intent to seek the
death penalty. In itsnotice, the State indicated itsreliance upon the aggravating circumstances that
the victim, Quintyn, was less than twelve years of age, and the appellant was eighteen years of age
or older, Tenn. Code Ann. 8§ 39-13-204(i)(1) (1993), and that the murder was* especially heinous,
atrocious, or cruel in that it involved torture or serious physical abuse beyond that necessary to
producedeath,” id. at (i)(5). Subsequently, on October 27, 1997, thetrial court ordered an evaluation
of the appellant by the Helen Ross McNabb Mental Health Center for the purpose of determining
the appellant’ s competency to stand trial and his mental condition at the time of this offense. Tenn.
Code Ann. § 33-7-301(a) (1994). Dr. Sharon Norwood Arnold, a psychiatrist employed by the
Center, evaluated the appel lant and concluded that theappel | ant was competent to stand trial and that
adefense of insanity was not viable. Moreover, on February 17, 1999, upon the appellant’ s motion,
the trial court conducted a competency hearing. At the conclusion of the hearing, the trial court
determined that the appellant was competent, and the appel lant’ s case proceeded to trial, concluding
on February 25, 1999.

A. Guilt/Innocence Phase

During the guilt/innocence phase of the appdlant’ strial, the Sate established that on
June 29, 1994, at approximately 12:43 p.m., JasmaNishee Wilson called Knox County 911 from the
Knoxvilleapartment that she shared with theappellant and their two children. Wilsonwashysterical
and largely unable to communicate with the 911 operator. Accordingly, the appellant took the
telephone receiver from Wilson and reported to the operator that hisinfant son, Quintyn, had fallen
from his crib and was no longer breathing. The operator immediately dispatched an ambulance to
the appellant’s residence. Additionally, the operator instructed the appellant to perform
cardiopulmonary resuscitation (CPR) on Quintyn by alternately breathing into the child’ smouth and
compressing the child’s chest. Soon thereafter, the ambulance arrived and transported Quintyn to
the East Tennessee Baptist Hospital while paramedics continued effortsto resuscitate him. Officer
Rick Abbott of the Knoxville Police Department was also dispatched to the appellant’s residence
and transported both the appellant and Wilson to the hospital. Abbott confirmed that Wilson was
hysterical and further noted that the appellant, although calm, appeared to be “alittle bit upset.”



At the hospital, Dr. Todd Mitchell Rice, an emergency room physician, examined
Qui ntyn and observedthat he* showed no signsof life, no cardiac activity, no spontaneousbreathing,
no spontaneous movement of any kind.” Nevertheless, Doctor Rice al so attempted, unsuccessfully,
to resuscitate the child. Finally, at 1:33 p.m., the doctor pronounced Quintyn dead.

While he was attempting to resuscitate Quintyn, Dr. Rice noted “severa vey
suspicious marks’ on the child’ s body. The doctor recalled at the appellant’ s trial that

some areas [of the child’s body] . . . were - - were intensely bruised
and swollen. Therewasavariety of different bruiseson the child that

- - some new and some - - some not so new. Therewasan areaonthe
child that appeared tohave possibly been caused by arecent cigarette
burn, another area which was suspicious for a bite mark. The last
thing | remember doing waslooking at the child’ sanal area, and there

| found some suspicious scarring around the anus, whichis- - which

| didn't feel was normd for a child this age, to have this scarred
appearance to the outside of their anus. And so | marked that down

as a suspicious marker of possible sexual abuse.*

Specifically addressing the bruises, Dr. Rice noted extensive bruising and swelling
on the left side of Quintyn’s face and on the left side of his scalp. The child also had bruises or
abrasions on the front of hisleft shoulder, on his upper back, including his left posterior shoulder
and hisright posterior chest, on his lower back and buttocks, in the area of hisright hip and thigh,
and in the area of hisleft groin and thigh. Dr. Rice further related that the child’ s left lower chest
was “suspicious for bruising.”

Inresponsetoquestioning by defensecounsel, Dr. Ricedid concedethat the“bruises’
on Quintyn’s lower back and buttocks could have been merely birthmarks because “that areais a
fairly characteristic location for - - for aparticular type of birthmark.” However, he maintained with
areasonable degree of medical certainty that the other marks on the child were bruises. Indeed, he
asserted that, overall, the bruising found on Quintyn’s body suggested a physical assault. He
particularly observed that the bruising on Quintyn’s upper back was

very suspicious for - - for marks that could have been caused by

someone grabbing the child and the ends of the fingers acually

lDuring her opening gatement, defense counsel asserted that

Dr. Ricemistakenly thought this child had been sexudly abused. Now, the autopsy

of this child conclusivey determined that he had not been sexually abused, that this

initial mistake by the emergency room physician caused the invegigators to be

distorted.
The pathologist’' s report doesindicate, “ The anus and rectum display no evidence of trauma; no blood is present within
the anorectal canal.” However, during the pathologist’s testimony, defense counsel successfully objected to the
introductioninto evidence of her report, and defense counsel failed to elicit testimony from the pathologist concerning
the condition of Quintyn's anus and rectum.
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digging into the - - into the ribs of the child, potentially, as someone
was shaking them.

While cautioning that dating bruisesis a*“ extraordinarily inexact science,” Dr. Rice
neverthelessopined that the bruises on Quintyn’ sface and scal p and the bruises on the child’ supper
back had been inflicted within the twenty-four hours preceding his examination of the child. The
bruisein the areaof the child’ sright hip and thigh could have been hoursold or daysold. Thebruise
inthe areaof thechild sl eft groin and thigh wastwo or three daysold. The remaining bruiseswere
perhaps as much as one or two days old, “maybe less.”

Dr. Rice also examined the child’ seyeswith an opthalmoscope and observed retinal
hemorrhaging in both eyes. The doctor testified at trial that retinal hemorrhaging could be asign of
“subarachnoid hemorrhag[ing],” which, in turn, is often associated with * shaken baby syndrome.”
He explained, “That’s a syndrome which aninfant or avery small child is shaken so violently that
the blood vessels on the surface of the brain actually rupture.” Heoffered to the jury the following
illustration of the violence with which one would need to shake a baby in order to cause
subarachnoid hemorrhaging:

[11f I wasto have a sodapop can half full of - - of soft drink and try

togetitto- - tofoamover highupintotheair, I'd haveto - - to shake

it pretty violently and for afairly - - for along period of time. . . .

[W]hen | say violent, | - - | think that really expresses how intensely

and how vigorously one would have to shake a child for that to

happen.

On the basis of his observations, Dr. Rice concluded that the cause of the child’s
death was “a combination of - - of being violently shaken and a severe blow to the left side of the
head.” Inthisregard, the doctor noted that the blow to the left side of Quintyn’shead could, alone,
have caused instantaneous death. Alternatively, such ablow could merely have caused bruising or
the loss of consciousness. In any event, the retinal hemorrhaging i ndicated “some type of brain
damage of high severity,” i.e., “[l]ikely resulting in deah,” whether caused by violent shaking, a
blow to the head, or both.

Findly, Dr. Ricetestified that the child’ sfather reported at the hospita that Quintyn
had fallen from hiscrib. However, Dr. Rice rejected thisaccount of Quintyn’sinjuries. The doctor
stated, “ Children fall out of bed every day in America and do not receive the severity and the types
and the numerous locations of the type of injuries that this child had.”

JimmieElizabeth Cupp, aregistered nurse, was al so workingin the emergency room
at East Tennessee Baptist Hospital on June 29, 1994. Shetestified at the appellant’strial that she
observed Quintyn arrive at the emergency room and overheard the appellant inform the doctor that
Quintyn had fallen from his crib. Specifically, the appellant recounted to the doctor that he was
preparing his son’s food when he heard a noise in the child’s room. Upon investigating, the



appellant discovered that the side of his son’s crib had come loose and the child had fallen to the
floor.

Cupp further recalled that, during the doctor’ s attempts to resuscitate Quintyn, the
appellant was unwilling to provide the child’s medical history to the nurses, instead pacing in the
hallway outsi de the emergency room. Cupp opined that, at thistime, the appellant appeared arrogant
and unconcerned about hischild. Subsequently, the doctor met with both the appellant and Wilson
inthe*“family room” and notified them of Quintyn’ sdeath. During thisinterview, Wilson sat beside
the hospital chaplain “with her head on his shoulder and jud cried real quiet and real softly.” The
appdlant remained standing in the doorway.

Dr. FrancesK. Patterson, a patholog st with the University of Tennessee, performed
an autopsy on Quintyn on June 30, 1994. She testified at the appellant’s trial that an external
examination of the child revealed multiple bruises on the surface of his skin, one small laceration
over hisleft eye, and several old scars that were fully or partially healed.

With respect to the multiple bruises, Dr. Patterson testified:

[Quintyn] had what we call hematomas, which are areas in which

bleeding has gone into the tissue, in the scalp, several of those. And

then he had a large hematoma on the |eft cheek and side of the face.

Theright cheek, | believe aso, saw one or two. On thelower back,

the buttocks, the left anterior lower leg, the right posterior thigh.
The doctor also observed bruising on Quintyn’s chest.

LikeDr. Rice, Dr. Patterson did concede that the “ bruises” on Quintyn’ slower back
and buttocks could have been birthmarks. Moreover, she conceded that some of the bruising on the
child’'s chest had likely resulted from the administration of CPR. However, she noted additional
bruising underneath the bruising caused by CPR. Also, the doctor specifically recalled that bruising
on Quintyn’s cheek was in the shape of a hand print and was consistent wi th someone “striking a
normal child very hard.”

Withrespect tothescarring, Dr. Pattersontestified that she observed circular wounds
on Quintyn’s arms, legs, and upper back. These wounds were healed or partially healed. She
recalled that they were " about the size of what you might expect abiteto look like, but we weren’t,
youknow, positive.” Shealso observed several smaller woundsthat werehealed or partially healed.
The doctor recdled that these wounds appeared to be cigarette burns.

An internal examination of the child’s body further revealed subdural and
subarachnoid hemorrhaging in his brain and hemorrhaging in his abdomen. With respect to the
hemorrhaging in Quintyn’s brain, Dr. Patterson testified that the subdural and subarachnoid
hemorrhaging occurred bothin the left areaand in the right posterior aeaof the child’'shead. With
respect to the abdominal hemorrhaging, Dr. Patterson testified that there were three separate areas
of injury. First, Quintyn had suffered aninjury to thelining of hisstomach. Second, he had suffered
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aninjury between hisstomach and hissmall intestine. Third, he had suffered an injurytothemuscle
underneath his kidney.

Dr. Rice opined that the injuries to Quintyn’s head and abdomen, including the
bruising on Quintyn’ sscalp and face, “weredefinitely all very recent.” Moreover, likeDr. Rice, Dr.
Patterson asserted that all of theseinjuries could not haveresulted from asinglefall because“[t]here
were too many of them, and they were in all different parts of the body.” In contrast to Dr. Rice's
testimony, Dr. Patterson opined that most of Quintyn’s injuries appeared to have resulted from
“blunt-force trauma’ and “were consistent with the use of ahuman hand.” The doctor specifically
rejected CPR as a possible source of the head and abdominal injuries.

As to the number and severity of the blows inflicted upon Quintyn, Dr. Patterson
asserted that the child’ shead injuriesweretheresult of at least four “very, very hard blows,” “maybe
more.” Shesimilarly opined that theinjuriesto the child’ sabdomen had likely been caused by three
separate blows, although she conceded the possibility that they had been caused by a single blow.
Specifically, she stated that, “if someonewith avery largefist wasto hit achildinthe abdomen very
hard, it’s possibl e that those three hemorrhages could all occur a onetime.” Similarly, she stated
that a single blow with abaseball bat could cause the abdominal hemorrhaging. She emphasized,
however, that the single blow would have to be “very, very hard.” She explained that Quintyn’s
abdominal injuries were similar to “seat belt injuries. . . . automobile accident[] [injuries]. Very
severe blows, not just falling out of bed or, you know, falling down and tripping.”

Dr. Patterson concluded that Quintyn’s death resulted from “the subarachnoid and
the subdural hemorrhages with close head injury to the brain.” She observed that Quintyn’s death
was probably nat instantaneous, instead occurring over at leas several minutes. She explained that
she had measured approximately five ounces of blood in Quintyn’s brain tissue, and “there would
have had to been afew minutestherefor [that] blood to seep out of the blood vesselsinto the [brain]
tissue.”

JasmaNishee Wilson, Quintyn’ smother, testified at the appel lant’ strial that she met
the appellant seven or eight years prior to this offense when she was living in New York.
Subsequently, she had two children with the appellant, including Quintyn, who was born on March
7,1993. In May 1993, Wilson moved to Knoxville, Tennessee, with her two children and lived for
sometimewith her sister, Marion Carter, and her sister’ sboyfriend, Clayton Martin, Jr. In October
1993, the appellant joined Wilson and their children in Tennessee, and, in May 1994, the appellant
and his family moved into their own apartment.

Following the family’s move, Wilson worked during the day at a Kroger’ s grocery
store while the appellant cared for the children. Conversely, at night, the appellant worked as a
janitor for the University of Tennessee hospital while Wilson remained at home with the children.
Thisarrangement continued until Wilsonplaced her children in daycare shortly before this offense.
However, on June 29, 1994, the day of this offense, Wilson awakened lateand did not have timeto
take the children to the daycare before going to work at Kroger’s. Accordingly, when the gopellant
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returned home from work, he agreed to care for Quintyn. Although not entirely clear from the
record, Wilson apparently made other arrangementsfor the care of their daughter. Wilson recalled
that the appellant appeared to be unusualy tired on that morning.

L ater on the same day, at approximately 12:00 p.m. or 12:30 p.m., Wilson received
acall at work from the appellant, who informed her that Quintyn had fallen from his crib and was
not breathing. Wilson immediately returned home. Upon her arrivd, she di scovered that Quintyn
was lying on abed in one of the bedrooms and was very still. When she learned that the appellant
had not yet called for medical assistance, Wilson called 911.

Wilson recalled at trial that, prior to going to work on June 29, she did not notice any
bruises on her son or observe any strange behavior by her son. She confirmed, however, that her son
had a birthmark or discoloration of the skin on hislower back. She also testified that her son had
been bitten by atick on the back of one knee, and thewound had |eft ascar. Moreover, inlate 1993,
her son had received medical treatment for flea bites, skin inflammation, and eczema. Wilson
concluded that she had never abused her son, nor had she ever suspected the appellant of abusing
her son.

Ron Humphrey, an officer with the Knoxville Police Department, testified at the
appellant’ strial that, in June 1994, he was a child sexual abuse investigator and participated in the
questioning of the appellant on June 29, 1994. Accordingto Humphrey, theinvestigator advised the
appellant of his Miranda rights at approximately 4:11 p.m., whereupon the gopellant agreed to
provide a statement to the police. Specifically, the appellant recounted to policethat, on the day of
this offense, he returned home from work at approximately 7:00 am. or 7:30 am. At that time,
Qui ntyn was sleeping in hiscrib, and Wilson was preparing togo towork. Sometime after Wilson's
departure, at approximately 11:30 a.m. or 12:00 p.m., Quintyn awoke, and theappellant changed the
child’ sdiaper and gave him a bottle of milk. The appellant then left his sonin hiscrib and went to
the kitchen to prepare cream of wheat for the child. The appellant recalled:

And | was putting the cream of wheat in and | just heard the rumble

in the back and | just ran to the back and you know, he was on the

floor. And hewaslike, like a, acry that he’ s never had before. I've

never heard him cry like that before. So you know, | got kind of

panic. | picked him up. | asked him what was going on you know,

[,1...seeif hewasalright, you know? Hewasstill he, he just like

stiffened up on me for a minute you know, stiffened all out and then

he just relaxed again and you know, | thought he was aright. But

then | looked at him and you know, like his palms, his hands was

turning purple or something like that.

The appellant carried the child into his daughter’ s bedroom and placed him on the bed. The child
continued to cry for at least one minute. At some point, the child stopped crying and began to
breathe heavily. The child appeared to be weak and was making “whining noise[s].”



Realizing that “ something was wrong,” the appellant called Wilson. According to
the appellant, approximately ten or fifteen minutes el apsed between histelephone call to Wilsonand
her arrival at the gpartment. He initidly suggested to police that he called 911 during this time
interval. However, he ultimately conceded that heonly called 911 following Wilson' s arrival. In
any event, the appellant asserted that at no time prior to Wilson’s arrival at the apartment did he
realizethat his son had stopped breathing. The appellant further asserted that, subsequently, at the
direction of the 911 operator, heattempted to administer CPR to Quintyn by pushing on the child's
stomach.

The appellant admitted that, immediately after his son fell from the crib, he shook
Quintyn to determine if the child was alright. However, the gopellant denied shaking the child
violently. Indeed, he denied any abuse of his son, including sexual abuse. The appellant did state
that his mountain bike had fd len on Quintyn one or two weeks prior to Quintyn’ sdeath. Moreover,
the appellant asserted that Quintyn had frequentlyfallen from hiscribinthe past. Heexplained that
a screw, which fastened the side of the crib to the frame, periodically came loose. The appellant
related that the crib was goproximately four feet above atile floor, which was partially covered by
asmdl rug. Findly, the gopdlant conceded that he had previoudy bitten Quintynin play.

Followingtheappelant’ sinitial statement, Humphrey againinterviewed theappellant
at 6:26 p.m., re-administering to the appellant the Miranda warning. During this interview, the
appellant provided a different account of his son’s death:

Hewasleft with meyou know, to take care of him. He was supposed

to go to daycare center and | told them . . . that, | told my girl | could

handle him you know, because hecriesalotso | told them. . .| could

handle him, you know? And then she left him there. She left him

withme. And sheleft. Sol dlept until about, | don’t know what time

and he, he got up and he, he woke up you know, crying. He had s**t

in...,doo-dooin hispantsso | changed him, gave himhismilk and

stuff and you know, he kept crying and | kind of losed it and you

know, | shook him and let him know you know, it was alright, that |

didn’t know that | had harmed him. And you know, | guess when |

saw that | had harmed him, | got kind of nervous and stuff like that

and tried to do something but you know, | guessit was too late.

In short, the appellant admitted that Quintyn had nat fallen from his carib and that,
instead, the appellant had hdd the child under the armsand had shaken Quintyn approximately two
times “front to back.” The appellant related that, after he shook Quintyn, the child appeared to be
in pain. Moreover, the appellant recalled:

| didn't know what todo. . . | was nervous. All types of things just

going through my head. | was going to jail, this that and the other.

| didn’t know what to do. All I could do was call [Wilson] and tell

her to come home.



The appellant conceded that Quintyn stopped breathing “alittle bit before” Wilson's arrival at the
apartment. The appellant concluded that he never intended to harm his child and complained that
Quintyn had cried because hismother had spoiled him.

Clayton Martin, Jr., testified at the appellant’strial that, at the time of this offense,
he was living with Wilson's sister, Marion Carter. He recounted that, following Quintyn’s death,
he removed furniture from Wilson’s apartment, including the baby’ s crib. He asserted that, at that
time, the crib wasin good condition.

Finally, Karlene Heck, a registered nurse employed by the Knax County Health
Department, testified at the appellant’ strial that she saw Quintyn Wilson on June 13, 1994, during
a“therapeuticvisit” required by the Women, Infants, and Children (WIC) program. Heck further
stated that her records of the visit do not include any reference to injuries on the child. She noted
that she was required by law to report any injuries.

Following the presentation of the State’s case-in-chief, the defense rested without
presenting any evidence. On the basis of the State’ sevidence, the jury returned averdict of guilt of
first degree murder by aggravated child abuse. The court immediately proceeded to the sentencing
phase of the appdlant’strial.

B. Sentencing Phase

At the sentencing phase, the State relied inits case-in-chief upon the proof adduced
during the guilt/innocencephaseto establish the aggravating circumstancesthat (1) the murder was
committed against a person less than twelve years of age, and the defendant was eighteen years of
age or older, Tenn. Code Ann. 8§ 39-13-204(i)(1); and (2) the murder was especially heinous,
atrocious, or cruel in that it involved torture or sarious physical abuse beyond that necessary to
produce death, id. at (i)(5).

Theappellant, in turn, presented proof in support of the following statutory and non-
statutory mitigating circumstances, including (1) the murder was committed whilethe appel lant was
under the influence of extreme mental or emotional disturbance; (2) the youth of the appellant; (3)
the capacity of the appellant toappreciate thewrongfulnessof hisconduct or to conform his conduct
to therequirementsof thelaw was substantially impaired asaresult of amental disease or defect that
was insufficient to establish a defense to the crimebut substantially affected his judgment; (4) the
appellant has the potential to make a contribution to society during his incarceration; (5) the
appellant’s conduct and behavior during his incarceration pending trial; and (6) the appellant’s
opportunity or lack thereof to develop asafully functioning member of society because of ahistory
of child abuse, abandonment, or neglect. See Tenn. Code Ann. § 39-13-204(j).?

2At the close of the sentencingphase, thetrial courtalsoinstructedthejury in accordance with Tenn. Code Ann.
§39-13-204(j)(9) thatit could consider any other mitigating circumstanceraised by eitherthe prosecution orthe defense
during both theguilt/innocence phase of the trial and the sentencing phase.
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The appellant first presented the testimony of Dr. Peter B. Young, a clinica
psycholog st and aneuropsychologist. Dr. Y oungtestified that he had interviewed the appellant on
six different occasions in 1997. During these interviews the psychdogist obtained an extensive
history of the appellant. Specifically, Dr. Y oung learned that the gopellant was born in New Y ork
on October 7, 1968. Theappellant’smother’ snamewas SoniaClark, but theappel lant did not know
the identity of his father. In any event, soon after the appellant’s birth, the appellant’s mother
initiated a relationship with Wilfredo Torres, Sr., and bore a second child, Wilfredo Torres, Jr.
Subsequently, the appellant’ smother disappeared, and Torres, Sr., placed the appel lant and his half-
brother inthe care of their “grandparents,” i.e., Torres, Sr.”smother and step-father. At some point,
the appellant’ s grandfather al so departed, |eaving the children in the sole care of their grandmother.

The appellant and his hdf-brother livedin New Y ork with thar grandmother until
1978, at which time the appellant’ s grandmother became ill and moved to Puerto Rico, taking the
children with her. During his grandmother’ sillness and until her death in 1982, the appellant was
her primary care-giver. Following he death, the appellant’ s grandfather resumed custody of the
children until June 1983, at which time he sent the children back to New Y ork to live with various
relatives. InMay 1984, the appellant and hishalf-brother recommenced livingwith Torres, Sr., who
now also had afive-year-old son. Soon thereafter, the appellant and his half-brother pled guilty to
sexually abusing the child and were placed in a juvenile detention center.

Upon their release from the juvenile detention center, the appellant and his half-
brother lived with ye another relative before being placed in the care of a foster parent named
LawrenceJennings. Accordingtothe appellant, Jenningswasagood man and cared for thechildren.
However, in 1987, Jennings died of a heart attack, and the appellant “ started doing more and more
things that were delinquent,” including becoming “involved in the gangs and the violence that was
goingonin New York.” In 1990, the appellant was convicted of possession of afirearm and was
incarcerated in prison until 1992. Upon hisrelease, the appellant pursued arel ationship with Jasma
Wilson, withwhom he ultimately had two children, including Quintyn. Shortly before this offense,
the appellant moved with Wilson and their two children to Knoxville, Tennessee. Asto theinstant
offense, the appell ant informed Dr. Y oung, in essence, that he had “inadvertently” dropped his son.

During the course of his interviews with the appellant, Dr. Y oung aso performed
various psychological tests, including the Minnesota Multiphasic Personality Inventory, Second
Edition (MMPI 1), theMillon Clinical Multi-Axid Inventory, Third Editi on, the Coolidge Axisl|
Inventory, the Rorschach, and the Carlson Psychological Survey. On the basis of these tests, the
psycholog st opined that the appellant was suffering from paranoid schizophrenia. Heexplained to
the jury that paranoid schizophrenia

isa- - azone of existence or an area of adaptationin life where one

has experiences - - they’re highly discrepant from what most people

experience. One can hear voices, one can seethingsthat aren’t there,

one has breaks with normal consensual reality, one doesn’t

experience the world the way most of us do.
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Dr. Y oung further observed that people suffering from paranoid schizophreniastrive to maintain an
appearance of normality and that, therefore, the disorder is frequently difficult to detect without
psychological testing.

Asto the validity of his diagnosis of paranoid schizophrenia, Dr. Y oung conceded
that the results of the Rorschach test did not support his diagnosis. Moreover, the psycholog st
conceded that false responses by a ted subject might skew test results. In this regard, he
acknowledged that, on the Coolidge AxislI Inventory, the appellant claimed that he had never been
physically cruel in hisrelationshipswith other people and that, on the contrary, he was the one who
was usually hurtin his relaionships. Moreover, the appellant denied juvenile delinquency. Dr.
Y oung al so conceded that, although the overall results of theMMPI 11 supported his diagnosis, the
portion of the Inventory designed to deted fabrication by a test subject suggested that the overall
results had “questionable validity.” However, Dr. Y oung noted that the portion of the Inventory
designed to detect fabrication was directed toward test subjects with low cognitive functioning, a
characteristicwhich the appellant does not possess. Finally, Dr. Y oung conceded that the appellant
did not meet the criteriafor paranoid schizophreniaset forthin the Diagnostic and Statistical Manual
of Mental Disorders (“DSM-IV").

In addition to his diagnosis of paranoid schizophrenia, Dr. Y oung observed that the
appellant “did report on two occasions being hit in the head with a basebal | bat, and it's a high
probability that that had some negative effect on him.” Specificaly, he noted that psychological
testing had reveal ed that the appellant experienced difficultiesin “visual processing” and “ abstract
reasoning.”

Theappellant next presented the testimony of DeannaL amb, an officer with the Knox
County Sheriff’s Department. Lamb testified that, since the appellant’ s incarceration in the Knox
County Jail for the instant offense, she had never observed any indication that the appellant was
suffering fromamental illness. Shealsorelated that the appellant had committed relatively few rule
infractions during his incarceration. Indeed, she testified that, since 1998, the appellant had been
participating in the Legal Lives Program at the Knox County Jail, a program designed to teach
children the consequences of criminal behavior. Mary Manis, an employee of the Knoxville News-
Sentinel and South Doyle High School, testified that she attended the Legal Lives Program and
observed the appel lant speaking with agroup of school children, including her son. She stated that
the appellant’ s speech “really impacted” the children.

BrendaLindsay-McDaniel, the Judicial Commissioner for Knox County, alsotestified
on behalf of the appellant. She testified that, since his incarceration in the Knox County Jail, the
appellant had frequently volunteered to act asan interpreter for Spani sh-speaking defendants during
arraignment proceedings. According to Lindsay-McDaniel, she never noticed any sign that the
appellant was suffering from a mental illness. Rather, she described the appellant as “very
articulate,” “nice,” and “polite.”
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Finaly, the appellant presented the testimony of Florencio Cirino, an assistant pastor
of achurch in Puerto Rico and aformer neighbor of the appellant. Cirino testified that he knew the
appellant when the appellant was between the ages of eight and fourteen yearsold. At that time, the
appellant was living with his grandparents in Cirino’s neighborhood. According to Cirino, the
appellant frequently attended church with the Cirino family and played with the Cirino children.
Cirino recalled that the appellant was a “very nice boy.” However, Cirino dso recalled tha,
following the death of the appel lant’ sgrandmother, the appel lant’ sgrandfather frequently locked the
appellant out of hishouse. On these occasions, Cirino would allow the appel lant to accompany him
home and would enaure that the appdlant had enoughto eat.

In rebuttal of the gppellant’s proof, the State presented the testimony of Sharon
Norwood Arnold, the psychiatrist at the Helen Ross McNabb Center. She testified that she
interviewed the appellant for one hour on November 13, 1997. During her interview, she conducted
amental statusexamination, including testing the appellant’ smemory and hisability to concentrate.
Moreover, she compiled a history of the appellant by gatheringinformation from the appellant, his
employer at the time of this offense, and the police. She concluded that, notwithstanding the
appellant’ s prior diagnosis as paranoid schizophrenic, there was no evidence that the appellant was
sufferingfromamental illness. She specifically confirmed that theDSM-IV isastandard diagnostic
tool of psychologists and psychiatrists and that the appellant did nat meet the criteriafor paranoid
schizophrenia set forth in the DSM-IV.

The State also presented the testimony of Salvador Ruiz, an inmate of the Knox
County Jail. Hetestified that he had briefly shared a cell with the appellant following thisoffense.
Ruiz related to the jury that, on one occasion, the appellant informed his cell mate that he was
participating in the Legal Lives Program in order to “juke[i.e., mislead] the people, whoever was
charginghim.” Ruiz also recalled that the appellant frequently referred to himself as*achameleon.”

At the conclusion of the sentencing phase, the jury found beyond a reasonabl e doubt
that the State had proved the aggravating circumstances set forth in Tenn. Code Ann. § 39-13-
204(i)(1) and (5) and that these aggravati ng circumstances outwel ghed any mitigating circumstances.
On the basis of these findings, the jury imposed a sentence of death by electrocution.

1. Analysis
A. Guilt/Innocence Phase

I Congtitutionality of Tenn. Code Ann. § 39-13-202(a)(4) (1993)°

In disputing his conviction of first degree murder by aggravated child abuse, the
appellant first conteststhetrial court’ sdenial of hispre-trial motion challeng ng the constitutionality
of the 1993 version of Tenn. Code Ann. 8 39-13-202(a)(4). On appeal, as in the trial court, the
appellant arguesthat the statute  isunconditutionally vague and contrary tothe Fifth and Fourteenth
Amendments to the United States Constitution and Article 1, 88 8 and 16 of the Tennessee

3Appellan’[’ sisue V.
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Congtitution, in that it has two culpable mental states and fails to properly narrow the class of
defendants who will be exposed to a sentence of death.”

Asrecognized by the State in its response, the appellant’ s statement of theissue and
hissupporting argument are an amalgam of several different claims. For purposesof clarity, we have
attempted to identify each claim and addressit individually. Preliminarily, however, it isusdgul to
review the history of Tenn. Code Ann. § 39-13-202(a)(4) (1993).

a. History of Tenn. Code Ann. 8 39-13-202(a)(4) (1993)

Prior to 1988, the first degree murder statute in Tennessee proscribed

[e]very murder perpetrated by means of poison, lying in wait, or by

other kind of willful, deliberate, malicious, and premeditated killing,

or committed in the perpetration of, or attempt to perpetrate, any

murder in the first degree, arson, rape, robbery, burglary, larceny,

kidnapping, aircraft piracy, or the unlawful throwing, placing or

discharging of a destructive device or bomb.
Tenn. Code Ann. 8 39-2-202(a) (1987). 1n 1987, however, Kerry Phillip Bowerswas charged with
the first degree murder of Scotty Trexler, the twenty-one-month-old child of Bowers' girlfriend.
Statev. Kerry Phillip Bowers No. 115, 1989 WL 86576, at **1 & 5 (Tenn. Crim. App. at Knoxville,
August 2, 1989). At trial, “[t]he State' s evidence established that the defendant [had] committed a
series of brutal and sadistic assaults over a period of several months against the victim, . . . which
ultimately led to the child’ s death.” Id. at *1. Nevertheless, the jury returned a verdict of guilt of
second degree murder, apparently unabl e to find beyond a reasonabl e doubt that the defendant had
premeditated and deliberated Scotty’ s death. 1d. Thejury’s verdict provoked considerable public
outrage, directly resulting in the amendment of the first degree murder statute by the Tennessee
General Assembly in1988toincludefirst degree murder by child abuse. Gary R. Wade, The Trexler
Saga: Hale and Middlebrooks, 23 Mem. St. U. L. Rev. 319, 320 (1993); see also State v. Hale, 840
S.w.2d 307, 310 n.3 (Tenn. 1992).

Specifically, the General Assembly added thefollowinglanguageto Tenn. Code Ann.
§ 39-2-202:

It shall also be murde in the first degree to kill a child less than

thirteen (13) yearsof ageif the child’ s death results from one (1) or

more incidents of a pratracted pattern or multiple incidents of child

abuse committed by the defendant against such child or if such death

results from the cumulative effeds of such patternor incidents.
Actof April 14,1988, Ch. 802, 1988 Tenn. Pub. Acts575, 576 (codified as Tenn. Code Ann. § 39-2-
202(a)(2) (1988)). The amendment was popularly known as the “Scotty Trexler Law.”

Subsequently, in 1989, the General Assembly revisedthe criminal code temporarily
omitting the Scotty Trexler Law from the definition of first degree murder. Tennessee Criminal
Sentencing Reform Act of 1989, Ch. 591, § 1, 1989 Tenn. Pub. Acts 1169, 1197. From 1989 until
1991, the offense of first degree murder was defined as an intentional, prameditated, and ddiberate
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killing of another or a reckless killing of another committed in the perpetraion of or attempt to
perpetrateany first degree murder, arson, rape, robbery, burgl ary, theft, kidnapping, ai rcraft piracy,
or the unlawful throwing, placing, or discharging of adestructive deviceor bomb. Id. In 1991, the
legislature again added to the first degree murder statutethe offense of first degree murder by child
abuse, employing language substantially identical tothe original Scotty Trexler Law. Tenn. Act of
May 21, 1991, Ch. 377, § 2 (West, WESTLAW 1991 Sess.)(codified as Tenn. Code Ann. § 39-13-
202(a)(4) (1991)).

In 1992, however, in Hale, 840 SW.2d at 313, our supreme court held that the
original Scotty Trexler Law violated principles of due process embodied in Article |, Section 8 of
the Tennessee Constitution because the statute permitted a conviction of first degree murder on the
basis of a defendant’s guilt of prior, uncharged instances of child abuse. Additionally, the court
concluded that “death eligibility under the provisions of Tenn. Code Ann. § 39-2-202(a)(2) (Supp.
1988) [was] constitutionally disproportionate punishment violative of Article 1, § 16 of the
Tennessee Constitution” because death eligibility under the statute could result from adefendant’s
commission of misdemeanor child abuse. Hale, 840 S.W.2d at 315.

Hale effectively invalidated the legislature’ s 1991 reinsertion of the Scotty Trexler
Law into the first degree murder statute. Accordingly, following Hale, the public “bombarded our
legidlaturewith demandsto ‘fix’ the statute.” Wade, supra, at 321. Asnoted by our presiding judge,
“The Scotty Trexler legacy [was] the overwhelming public mandate that an aggravated instance of
abuseresulting in the death of a child qudif[ied] not only asfirst degree murder but also for capital
punishment.” 1d. at 324.

In 1993, in regponse to this public mandate, the legislature once again attempted to
proscribe first degree murder by child abuse. Act of May 6, 1993, Ch. 338, 1993 Tenn. Pub. Acts
537. The newly amended first degree murder statute, which wasin effect at the time of the instant
offense, stated, in full, asfollows

(a) First degree murder is:

(1) Anintentional, premeditated and deliberate killing of another; or

(2) A recklesskilling of another committed in the perpetration of, or

attempt to perpetrate any first degree murder, arson, rape, robbery,

burglary, theft, kidnapping or arcraft piracy;

(3) A reckless killing of another committed as the result of the

unlawful throwing, placing or discharging of adestructive device or

bomb; or

4I nstead of requiring proof of prior "child abuse," the new statute defined first degree murder, in relevant part,
as "[a] killing of a child less than thirteen (13) yearsof age, if the child's death results from a protracted pattem or
multiple incidents of bodily injury committed by the defendant against such child and the death is caused either by the
last injury or the cumulativeeffect of such injuries” Tenn. Code Ann. § 39-13-202(a)(4) (1991)(emphasis added); see
also Hale, 840 S.W.2d at 317 n. 5.
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(4) A recklesskilling of achildlessthan thirteen (13) years of age, if

the child’' s death results from aggravated child abuse, as defined by

§ 39-15-402, committed by the defendant against the child.
Tenn. Code Ann. § 39-13-202 (1993). Tenn. Code Ann. 8 39-15-402 (1993), in turn, provides that
aperson is guilty of aggravated child abuse who knowingly, other than by accidental means, treats
achild under eighteen yea's of age in such amanner asto inflict injury or neglects such achild so
as to adversely affect the child s health and welfare, and the act of abuse results in serious bodily
injury to the child or the perpetrator employs a deady weapon to accomplish the act of abuse. See
aso Tenn. Code Ann. § 39-15-401 (1993).

Following the offensein this case, in 1994, the General Assembly further amended
subsection (a)(4) of Tenn. Code Ann. 8 39-13-202 toincreasetherequisite age of achild-victimfrom
lessthan thirteen to less than sixteen. Tenn. Act of May 2, 1994, Ch. 883, § 1 (West, WESTLAW
1994 Sess.). Finaly, in 1995, the legislature repealed Tenn. Code Ann. § 39-13-202(a)(4) and
simply added aggravated child abuse to the enumerated felonies capable of supporting a felony
murder conviction. Act of May 24, 1995, Ch. 460, 8 1, 1995 Tenn. Pub. Acts 801, 802 (codified as
Tenn. Code Ann. § 39-13-202(8)(2)(1997)). Additionally, the legislature eliminated the felony
murder statute’ s mens rea requirement that the killing be reckless. Id.

b. Vagueness

In challenging the 1993 version of Tenn. Code Ann. § 39-13-202(a)(4), the appellant
first asserts that, on its face and as applied in his case, the statute is violative of the Fifth and
Fourteenth Amendmentsto the United States Constitution and Articlel, Section 8 of the Tennessee
Constitution because the statute is vague. In support of this contention, the appellant appears to
argue that the statute requires “two conflicting culpable mental dates,” i.e., the statute
simultaneously requires a“reckless” killing and “knowing” child abuse. The State, in turn, disputes
that the statuteis vaguein ageneral sense or that the statute failed to “put Torres on notice that his
behavior was prohibited.”

The appellant offers very little argument or citation to authority in support of this
specific contention. Tenn. R. App. P. 27(a)(7); Tenn. Ct. of Crim. App. Rule 10(b). In any event,
the appellant’ s contention is without merit. Due process requires that a statute describe an offense
with sufficient clarity to provide both fair notice to citizens of prohibited conduct and minimal
guidelinesfor law enforcement official sand the courts. Kolender v. Lawson, 461 U.S. 352, 357, 103
S. Ct. 1855, 1858 (1983); Grayned v. City of Rockford, 408 U.S. 104, 108-109, 92 S. Ct. 2294, 2298
(1972); Davis-Kidd Booksellers, Inc. v. McWherter, 866 S.W.2d 520, 532 (Tenn. 1993); State v.
Forbes, 918 S.W.2d 431, 448 (Tenn. Crim. App. 1995); Statev. Rhondal eigh Burkhart, No. 01C01-
9804-CC-00174, 1999 WL 1096051, at *3 (Tenn. Crim. App. a Nashville, December 6, 1999),
perm. to appeal granted, (Tenn. 2000). Therefore, a statute isunconstitutionally vague “[i]f people
of common intelligence must necessarily guess & the meaning of a statute and differ as to its
application.” Statev. Boyd, 925 SW.2d 237, 243 (Tenn. Crim. App. 1995); see also Davis-Kidd
Booksellers, Inc., 866 S.W.2d at 532; Forbes, 918 SW.2d at 447-448; Burkhart, No. 01C01-9804-
CC-00174, 1999 WL 1096051, at * 3. Indetermining whether acriminal statuteisunconstitutionally
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vague, courts in T ennessee engage in both a general evaluation of the statute in question and an
examination of itsapplication to aparticular defendant. Burkhart, No. 01C01-9804-CC-00174, 1999
WL 618861, at *11. However, “absent vagueness asto al its applicati ons, a defendant’s chal lenge
toastatuteislimited to the defendant’ sown conduct.” Statev. KenaHodges, No. 01C01-9804-CR-
00170, 1999 WL 618861, at * 11 (Tenn. Crim. App. at Nashville, August 11, 1999), perm. to appeal
denied, (Tenn. 2000).

We conclude that the requirement of two different mental statesin the 1993 version
of Tenn. Code Ann. § 39-13-202(a)(4) renders the statute neither vague on its face nor vague as
applied to the appellant’s case. Viewing the statute in a general sense, “[t]here is nothing
inconsistent about arecklesskilling being committed in the course of knowing child abuse.” State
V. Roberson, 988 S.W.2d 690, 693 (Tenn. Crim. App. 1998). Our supremecourt implicitly agreed
with this observation in State v. Ducker, 27 S.W.3d 889, 895 (Tenn. 2000), in the context of
determining whether aggravated child abusewasalesser included of fense of the 1994 version of firg
degree murder by aggravated child abuse. Quoting the statutory definition of “reckless’ in Tenn.
Code Ann. § 39-11-302(c) (1994),” the court observed:

The child murder statute criminalizes the reckless killing of a child

less than sixteen if the child’'s death results from aggravated child

abuse, which is the knowing treatment or negect of a child so asto

causeinjury or adversely affect the child’ shealth. In other words, the

more serious charge simply requiresan additional element that, along

withtheknowing act of childabuseor neglect, the person consd ously

disregardsasubstantial and unjustifiable risk that death could occur.
Ducker, 27 SW.3d at 895. Later in the opinion, the court further clarified that the mens rea of
“knowing” contained in the child abuse statute refers only to the conduct elements of treatment or
neglect of a child and not to any result of that conduct. Id. at 897. In contrast, the mens rea of
“reckless’ in Tenn. Code Ann. § 39-13-202(a)(4) refersto the result, i.e., the killing of the child.

Turning to an evaluation of the statute in relation to the appellant’s conduct, the
evidenceadduced at trial in thiscase, whenviewedin alight most favorableto the State, established
that the appellant struck his fifteen-month-old child in the head a minimum of four times with
sufficient force to cause severe hemorrhaging in the child’ sbrain. Additi onally, the appellant stuck
Quintyn at least once, but likely three times, in the abdomen with such force that the resulting

5The definition of recklessat the time of the instant offense was identical to the definition of recklessin 1994.
Specifically, the mental state of reckless was defined as follows:
“Reckless’ refers to aperson who acts recklessly with respect to circumstances
surrounding the conduct or theresult of the conduct when the person is aware of but
consciously disregards a substantial and unjustifiable risk that the circumstances
exist or the result will occur. The risk must be of such a nature and degree that its
disregard constitutes a gross deviation from the standard of care that an ordinary
person would exercise under dl the circumstances as viewed from the accused
person’s standpoint.
Tenn. Code Ann. 8 39-11-302(c) (1993).
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injurieswere comparableto automobile accident injuries. Theappellant inflicted thisabusein order
to stop the child from crying. He achieved hisam when Quintyn died as aresult of the abuse. The
statute clearly provided fair notice to the appellant that this conduct was prohibited.

C. Narrowing and Proportionality

The appellant next appearsto argue that the 1993 version of Tenn. Code Ann. § 39-
13-202(a)(4) is violative of the prohibition against cruel and unusual punishment embodied in
Articlel, Section 16 of the Tennessee Constitution both because it fails to adequately narrow the
class of death-€ligible defendantsand because, in any event, it authorizes punishment that is pe se
disproportionateto the offense of first degree murder by aggravated child abuse. In support of these
contentions, the appellant relies upon the statute’s authorization of the death penalty for an
unintentional killing committed during the perpetration of afelony that is“incidental” to thekilling.

The State responds to the appellant’s argument by noting that, in Tennessee, the
legislature has chosen to narrow the class of death-eligible defendants by requiring a finding of
additional aggravating circumstances rather than by narrowly defining first degree murder.®
Moreover, the State anal ogizes the offense of first degree murder by aggravated child abuse to the
offense of felony murder and cites our supreme court’s decision in State v. Middlebrooks, 840
SW.2d 317 (Tenn. 1992), for the proposition that the death penalty is not pea se disproportionate
to the offense of felony murder.

|. Merger Doctrine

As noted above, in challenging the congtitutiondity of the statute under Article I,
Section 16 of the Tennessee Constitution, the appellant reliesin part upon the statute’ s prohibition
of akilling committed during an“incidental” fdony, i.e., aggravated child abuse. At ord argument,
the appellant’ sattorneys appeared to concedethat, absent the eligibility of an offender for asentence
of death, the legislature could so define first degree murder. In any event, we wish to dearly
distinguish from the appellant’s constitutional challenge a principle commonly referred to as the
“merger” doctrine.

The merger doctrine was

developed . . . as a shorthand explanation for the conclusion that the
felony-murder rule should not be applied in circumstances wherethe
only underlying (or “predicate”) felony committed by the defendant
was assault. The name of the doctrine derived from the
characterization of the assault as an offense that “merged” with the
resulting homicide.

6However, we note that, in response to the appellant’s challenge to the application of the aggravating
circumstanceset forth in Tenn.Code Ann. § 39-13-204(i)(1) (1993) to the offense of first degree murder by aggravated
child abuse, the State arguesthat the definition of the offense isitself a constitutionally adequate narrowing device. See
infrasection I1(B)(ii). As subsequently discussed, we must agree.
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Peoplev. Hansen, 885 P.2d 1022, 1028 (Cd . 1994). More broadly, “the merger doctrine bars the
use of the felony murder rule when the underlying felony directly resultsin, or isanintegral part of,
thehomicide.” AndraeBarndtv. State, No. CR-98-2018, 2000 WL 218166, at * 3 (Ala. Crim. App.
February 25, 2000)(publication pendng); see also State v. Campos, 921 P.2d 1266, 1270-1272
(N.M. 1996)(outlining varying applications of the merger doctrine in different jurisdictions).

Courts have generally declined to hold that the merger doctrine implicates any
principle of constitutional law. See eq., Rhode v. Olk-Long, 84 F.3d 284, 289 (8" Cir.
1996)(rejecting the defendant’ sdue process chdlengeto her conviction of felony murder predicated
upon her commission of the offense of child endangerment because her argument lacked a
congtitutional basis, depending instead upon the merger dodrine); State v. Lopez, 847 P.2d 1078,
1089 (Ariz. 1992)(observing that the court could conceive of no constitutional impediment
“precluding the legislature from classifying child abuse that results in the death of the child asa
predicatefelony that triggersthe felony-murder statute”); Mappsv. State, 520 So.2d 92, 93-94 (Fla.
Dist. Ct. App. 1988)(rejecting the defendant’ s argument that a felony murder statute that included
aggravated child abuse asapredicate offensewasunconstitutional ); Statev. Tremblay, 479 P.2d 507,
511 (Or. Ct. App. 1971)(observing that the merger doctrine does not implicate any principle of
constitutional law). Instead, courts have approached the merger doctrine asa matter of discerning
legidative intent and, more specifically, as a matter of “preserving some meaningful domain in
whichtheLegislature’ scareful graduationof homicide offenses can beimplemented.” Hansen, 885
P.2d a 1028. Accordingly, the merger doctrine has been applied largely, if not entirdy, in those
states in which the felony murder statute at issue failed to specifically define the predicate felonies
capableof supportingaconviction.” Alternatively, “if thelegislatureexplicitly statesthat aparticul ar
felony is a predicate felony for felony-murder, no ‘merger’ occurs.” Lopez, 847 P.2d at 1089; see
also Mapps, 520 So.2d at 93; State v. Rhomberg, 516 N.W.2d 803, 805 (lowa 1994); State v.
Smallwood, 955 P.2d 1209, 1226-1228 (Kan. 1998); Peoplev. Jones, 530 N.W.2d 128, 129 (Mich.
Ct. App. 1995); Faragav. Stae, 514 So.2d 295, 302-303 (Miss. 1987); Statev. Williams 24 SW.3d

7See, e.q., Barnett, No. CR-98-2018, 2000 WL 218166, at *2 (applying the merger doctrine in the context of
afirst degree felony murder statute that authorized a conviction when the offender caused the death of a person during
the commission of certain enumerated felonies and “any other felony clearly dangerousto human life”); Hansen, 885
P.2d at 1025-1026 (applying the merger doctrinein the context of a second degreefelony murder statute authorizing a
conviction for akilling committed during the perpetration of any felony inherently dangerous to human life); Foster v.
State, 444 S.E.2d 296, 297 (Ga. 1994) (applying the merger doctrine in the contextof afirg degree felony murder statute
authorizing a conviction for a killing committed during the perpetration of “a felony”); People v. Morgan, 718 N.E.2d
206, 209 (IIl. App. Ct. 1999)(applying the merger doctrine in the context of a first degree felony murder statute
authorizingaconvictionfor akilling committed during the perpetration of any forciblefelony); Commonwealthv. Wade,
697 N.E.2d 541, 545-546 (Mass. 199 8)(considering application of the merger doctrine in the context of afirst degree
felony murder statute authorizing conviction for akilling committed during the perpetration of any felony punishable
by life imprisonment, apparently arelatively broad category of feloniesin Massachusetts), Campos, 921 P.2d at 1270-
1272 (applying the merger doctrine in the context of afirst degree felony murder statute that did not enumerate possible
predicate felonies); State v. Branch, 415 P.2d 766, 767 (Or. 1966)(applying the merger doctrine in the context of a
second degree felony murder statute that authorized conviction for a killing committed during the perpetration of any
felony other than those ecifically designated by the legidature ascapable of supporting a first degree felony murder
conviction).

18-



101, 115-117 (Mo. Ct. App. 2000); State v. McCann, 907 P.2d 239, 241 (Ckla. Crim. App. 1995);
Tremblay, 479 P.2d at 511.

Thus, in State v. Bobby G. Godsey, No. E1997-00207-CCA-R3-DD, 2000 WL
1337655, at **10-13 (Tenn. Crim. App. at Knoxville, September 18, 2000), this court declined to
apply the merger dodrine to the legi dature’ s 1995 amendment to Tenn. Code Ann. § 39-13-202,
which amendment addedaggravatedchild abuseto thelist of felonies capable of supporting afelony
murder conviction. In reaching our conclusion in Godsey, this court essentialy agreed that the
application of the merger doctrine depended uponlegisativeintent, and “ constitutional due process
safeguards’ did not prevent the legislature from abandoning the doctrine. 1d. Citing “[t]he course
of events. . . sincetheruling in State v. Bowers,” we further observed that “the General Assembly
has expressed an unmistakable intent to have aggravated child abuse resulting in death qualify as
felony murder” and that “[t]he legislature does not intend for the merger doctrine to preclude afirst
degree murder conviction where death isthe consequence of an aggravated child abuse.” 1d. at *12.

Becausethelegidativeintent underlying the 1993 version of Tenn. Code Ann. § 39-
13-202(a)(4) isidentical to thelegislativeintent underlying the 1995 amendment at issuein Godsey,
the doctrine of merger is similarly ingpplicable in this case. To the extent the appellant suggests
otherwisein hisbrief, wedisagree. Withthatin mind, we now turn to the appellant’ scontention that
the statute is violative of Article I, Section 16 of the Tennessee Congitution because it fails to
adequately narrow the class of death-eligible defendantsand because it authorizes punishment that
is per se disproportionate to the offense of first degree murder by aggravated child abuse.

[1. Narrowing

Thefederal constitution providesthe minimum standard or thefloor of constitutional
protection in a State’ s criminal justice system. Statev. Black, 815 SW.2d 166, 192 (Tenn. 1991).
Accordingly, we note that the federal prohibition against cruel and unusual punishment, embodied
in the Eighth Amendment to the United States Constitution and goplicableto the states through the
Due Process Clause of the Fourteenth Amendment, limits the permissible reach of substantive
criminal law in three ways:

(2) it limitsthe methods which may be used to inflict punishment; (2)

it limits the amount of punishment which may be prescribed for

various offenses; and (3) it barsany and all penal sandionsin certain

situations.
1WAYNE R. LAFAVE AND AUSTIN W. SCOTT, JR., SUBSTANTIVE CRIMINAL LAW 8 2.14(f), at 248-
249 (West Publishing Co. ed., 1986).

Asto the first limitation, the United States Supreme Court has hdd that the death
penalty isapermissible method of punishment. See, e.q., Gregg v. Geargia, 428 U.S. 153, 157, 226,
96 S. Ct. 2909, 2918, 2949 (1976)(rejecting the argument that “the death penalty, however imposed
and for whatever crime, is cruel and unusual punishment”). However, in Furman v. Georda, 408
U.S. 238, 310, 92 S. Ct. 2726, 2763 (1972)(Stewart, J., concurring), Justice Stewart expressed the
consensus of amajority of the Court that, & a minimum, “the Eighth and Fourteenth Amendments
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cannot tolerate the infliction of a sentence of death under legal systems that permit this unique
penalty to be. . . wantonly and . . . freakishly imposed.” Rather, a state must

channel the sentencer’ sdiscretion by “ clear and objective standards’

that provide “specific and detailed guidance,” and that “make

rationally reviewable the process for imposing a sentence of death.”
Godfrey v. Georgia, 446 U.S. 420, 428, 100 S. Ct. 1759, 1764 (1980) (footnotes omitted); see also
Lewisv. Jeffers, 497 U.S. 764, 774, 110 S. Ct. 3092, 3099 (1990). Inthiscase, the appellant aserts
that the 1993 version of Tenn. Code Am. § 39-13-202(a)(4) fails to satisfy this requirement.

Inorder toadequately channel the sentencer’ sdiscretion, acapital sentencing scheme
must “genuinely narrow the class of persons eligible for the death penalty and must reasonabdly
justify the imposition of a more severe sentence on the defendant compared to others found guilty
of murder.” Zant v. Stephens, 462 U.S. 862, 877, 103 S. Ct. 2733, 2742 (1983); see also Jones v.
United States, 527 U.S. 373, 380, 119 S. Ct. 2090, 2098 (1999). In Lowenfield v. Phelps, 484 U.S.
231, 246, 108 S. Ct. 546, 555 (1988), the Supreme Court clarified that

[t]he narrowing function required for aregime of capital punishment

may be provided in either of . . . twoways:. The legislaturemay itself

narrow the definition of capital offenses. . . so that the jury finding

of guilt respondsto this concern, or the legislature may more broadly

define capital offensesand provide for narrowing by jury findings of

aggravating circumstances at the penalty phase.

See also Tuilaepav. Californig, 512 U.S. 967, 971-972, 114 S. Ct. 2630, 2634-2635 (1994); State
v. Harris 989 S.W.2d 307, 315 (Tenn. 1999). In other words, under thefederal constitution, in order
to render adefendant death-€eligible in ahomicide case, “thetrier of fact must convict the defendant
of murder and find one *aggravating circumstance’ (or its equivalent) at a@ther the guilt or penalty
phase’ or both. Tuilagpa, 512 U.S. at 972, 114 S. Ct. at 2634-2635.

Of course, “athough the Eighth Amendment to the Federal Constitution and Article
|, 816 [of the Tennessee Constitution], aretextually parallel, thisdoes not foreclose aninterpretation
of thelanguage of Articlel, 8 16, more ex pansive than that of the similar federal provision." Black,
815 S.W.2d at 188. Nevertheless, our supreme court has likewise declined to hold that the state
constitution prohibits the imposition of the death penalty under any drcumstances. See, e.q., State
v. Middlebrooks, 840 SW.2d 317, 335 (Tenn. 1992); Black, 815 SW.2d at 185. Moreover, our
supreme court has never suggested that the Tennessee Constitution, in contrast to the United States
Consgtitution, requiresthelegislature to narrow the class of death-eligible defendants by re-defining
the offense of first degree murder rather than by requiring jury findings of aggravating circumstances
at the sentencing phase.

Instead, our supreme court haspreviously rejected claimsthat Tennessee’ sfirst degree
murder statute, in particular the felony murder provision, is a constitutionally adequate narrowing
device and has emphasized the consequent importance in Tennesseeof jury findings of aggravating
circumstances at the sentencing phase. This concluson underlay our supreme court’s holdingin
Middlebrooks, 840 S.W.2d at 346-347, that, when a defendant is convicted of first degree murder
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solely onthe basisof felony murder, the State’ sreliance upon anidentical felony murder aggravating
circumstance at the sentencing hearing does not adequately narrow the class of death-eligible
defendantsunder either thefederal or state constitutions. See also Statev. Bigbee, 885 S.W.2d 797,
815-816 (Tenn. 1994).

Indeed, in Middlebrooks, 840 S.W.2d at 344, our supreme court remarked, seemingy
without perturbation, “ Recognizing that Tennessee hasnot chosento narrow at the definitional stage,
it should be noted that the legislature has, in fact, broadened itsfirst-degree murder statute by adding
death by child abuse, which makes the class even larger than pre-Furman.” The court was
specificaly referring to the adoption of the Scotty Trexler Law, which, as noted earlier, permitted
aconviction of first degree murder on the basis of adefendant’ s guilt of prior, uncharged instances
of misdemeanor child abuse. Although our supreme court later concluded in State v. Hale, 840
SW.2d 307, 313 & 315 (Tenn. 1992), that the Scotty Trexler Law was unconstitutional, the court
did not base its decision upon the constitutional requirement of narrowing. Again, the court found
that the Scotty Trexler Law violated Articlel, Section 8 of the Tennessee Constitution because the
statute permitted ajury to consider uncharged instances of abuse in convicting a defendant of first
degree murder, and the statuteviolated Articlel, Section 16 of the Tennessee Constitution because
thedeath penalty was per se disproportionatepunishment for akilling resulting from the commission
of misdemeanor child abuse.?

Thus, the constitutionality of the 1993 version of Tenn. Code Ann. § 39-13-202(a)(4)
doesnot depend upon its€ficacy asaconstitutionally adequate narrowingdevice. That having been
said, we conclude that the 1993 statutory provision, in contrast to the Scotty Trexler Law, does
adequately narrow the class of death-eligible defendants under the federal and state constitutions.
We reach this conclusion in light of our recent decision in State v. Bobby G. Godsey, No. E1997-
00207-CCA-R3-DD, 2000WL 1337655, at ** 13-15 (Tenn. Crim. App. at Knoxville, September 18,
2000).

In Godsey, this court evaluated both a defendant’ s conviction of first degreemurder
by aggravated child abuse under the 1995 amendments to Tenn. Code Ann. § 39-13-202 and the
defendant’ s resultant death sentence. Again, under the 1995 amendments, first degree murder by
aggravated child abuse is simply “[a] killing of another committed in the perpetration of . . .
aggravated childabuse.” Tenn. Code Ann. §39-13-202(a)(2) (1997). Tenn. Code Ann. § 39-15-402
(1995), inturn, providesthat apersonisguilty of aggravated child abuse who knowingly, other than
by accidental means, treats a child under eighteen years of age in such amanner asto inflict injury
or neglects such achild so asto adversely affed the child’ shealth and welfare, and the act of abuse
resultsin seriousbodily injury to thechild or the perpetrator employsadeadly weapon to accomplish
the act of abuse. See also Tenn. Code Ann. § 39-15-401 (1995). As relevant to our current

8We acknowledge that, in addressing the proportionality of a sentence of death to akilling resulting from the
commission of misdemeanor child abuse, our supreme court inquired whether theprovisions of the Scotty Trexler Law
provided a“*“meaningful basisfor distinguishing the few cases in which [the death penalty] isimposed from the many
in which it is not.””” 1d. However, we would respectfully submit that the issues of narrowing and proportionality,
although related, are distinct.
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discussion, we held in Godsey that the application of the aggravating circumstance setforthin Tenn.
Code Ann. 8 39-13-204(i)(1) (1995) to the offense of first degree murder by aggravated child abuse
adequately narrowstheclassof death-eligible defendants. Godsey, No. E1997-00207-CCA-R3-DD,
2000 WL 1337655, at **13-15.

The (i)(1) circumstance renders adefendant death-€ligible when “the murder was
committed against aperson lessthan twelve (12) years of age and the defendant was eighteen (18)
yearsof age, or older.” Tenn. Code Ann. § 39-13-204. Because, under Tenn. Code Ann. § 37-1-
134(a)(1) (1995), defendants under eighteen years of age are not subject to the death penalty, see,
eq., Statev. Karen R. Howell, No. 03C01-9811-CR-00415, 2000 WL 223660, at *9 (Tenn. Crim.
App. at Knoxville, February 29, 2000), perm. to appeal denied, (Tenn. 2000), the(i)(1) circumstance
effectively narrowsthe class of death-eligble defendants by limiting the age of the victim. But see
Statev. Lacy, 983 S.W.2d 686, 696 (Tenn. Crim. App. 1997). Thus, inapproving the class of death-
eligible defendants resulting from the application of the (i)(1) circumstance to the offenseof first
degree murder by aggravated child abuse, this court in Godsey explained that the aggravating
circumstance

recognizesthat victimsunder twelve years of age are typically more
vulnerableto abuse than those between thirteen and seventeen. The
younger the victim, the lesslikely it is that he or she is capable of
defending him or herself or fleeing. . . . In our view, there is a
legitimate state interest in affording heightened protection to those
moast vulnerabl ein our society.

No. E1997-00207-CCA-R3-DD, 2000 WL 1337655, at *15.

Turning to the 1993 version of Tenn. Code Ann. § 39-13-202(a)(4), that statutory
provision definesfirst degree murder by aggravated child abuseas*[a] recklesskilling of achildless
than thirteen (13) years of age, if the child’ s death resultsfrom aggravated child abuse, as defined
by § 39-15-402, committed by the defendant against the child.” The definition of aggravated child
abusein 1993 was substantially identical to the definition in effect at the time of Godsey’ s offense.
See Tenn. Code Ann. 8§ 39-15-401 (1993); Tenn. Code Ann. 8§ 39-15-402 (1993). Moreover, as at
the time of Godsey’ s offense, Tenn. Code Ann. 8 37-1-134(a)(1) (1993) limited the application of
the death penalty to defendants eighteen years of age or older. Accordingly, the 1993 definition of
the offense of first degree murder by aggravated child abuse creates a class of death-eligible
defendantssubstantially identical to the class approved in Godsey. The principal differenceliesin
the placement of the “limiting circumstance,” i.e., the age of the victim, in the definition of the
offenserather thanin aseparate sentencing factor. Thisdifferencehasno constitutional significance.

In sum, the appellant’s claim, that the 1993 version of Tenn. Code Ann. § 39-13-
202(a)(4) is unconstitutional because it does nat adequately narrow the class of death-eligible
defendants, must fail. First, narrowing is not constitutionally required at the definitional stage.
Second, although narrowing need not occur at the definitional stage, Tenn. Code Ann. § 39-13-
202(a)(4) is, infact, aconstitutionally adequate narrowing device. Godsey, No. E1997-00207-CCA-
R3-DD, 2000 WL 1337655, at **13-15.
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[I1.  Proportionality

In any event, the appellant’ s challenge to the 1993 version of Tenn. Code Ann. § 39-
13-202(a)(4) appears to rest most heavily upon constitutional limitations on the amount of
punishment which may beprescribed for aparticul ar offense. Asnoted earlier, the appdlant asserts
that the statute violates Article |, Section 16 of the Tennessee Constitution because it authorizes
punishment that is* disproportionate” to the offense of first degree murder by aggravated childabuse
under any circumstances. In other words, the appellant isasserting that death isnever an appropriate
punishment for the offense of first degree murder by aggravated child abuseas set forth in the 1993
version of Tenn. Code Ann. 8 39-13-202(a)(4). Again, the appellant relies upon the statute’'s
authorization of the death penalty for an unintentional killing committed during the perpetration of
afelony that is “incidenta” to the killing.

In addressing the appellant’s claim, we initially wish to emphasize that we are
concerned here with “* the abstract evaluation of the appropriateness of a sentence for a particular
crime’” and not with the appropriateness of the penalty imposed in this particular case when
compared with the punishment imposed on others convicted of the same crime. Statev. Bland, 958
S.W.2d 651, 661-662 (Tenn. 1997)(citation omitted). As required by Tenn. Code Ann. § 39-13-
206(c)(1)(D) (1993), we conduct a comparative proportiondity review later in thisopinion. Asto
our abstract evaluation of the appropriateness of the death penalty for the offense of first degree
murder by aggravated child abuse, we once again find our supreme court’s decision in State v.
Middlebrooks, 840 S.W.2d 317, 335-341 (Tenn. 1992), and our decision in State v. Bobby G.
Godsey, No. E1997-00207-CCA-R3-DD, 2000 WL 1337655, at **10-13 (Tenn. Crim. App. a
Knoxville, September 18, 2000), to be instructive.

In Middlebrooks, 840 SW.2d at 335-341, our supreme court addressed the issue of
whether, in the abstract, the imposition of the death penalty for the offense of felony murder, as
defined in Tennessee prior to 1989, is cruel and unusua punishment under Article I, Section 16 of
the Tennessee Constitution. Asnoted previously, under the pre-1989 law, first degree murder was
defined as

[e]very murder perpetrated by means of poison, lying in wat, or by

other kind[] of willful, deliberate, malicious, and premeditated

killing, or committed in the per petration of, or attempt to perpetrate,

any murder in the first degree, arson, rape, robbery, burglary,

larceny, kidnapping, aircraft piracy, or the unlawful throwing,

placing or discharging of a destructive device or bomb.
1d. at 335-336 (quoting Tenn. Code Ann. § 39-2-202(a)(1987))(emphasis added).

In conducting itsabstract eval uation of theappropriatenessof the ultimate penalty for
the offense of felony murder, the court in Middlebrooks acknowledged that the felony murder
doctrine has been subject to the most criticism when used to render a defendant death-eligible. 1d.
at 337. The court explained that
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[t]he result of the felony murder doctrine in Tenessee is . . . to
impose a rule of strict liability allowing the underlying felonious
intent to supply the required mens rea for the homicidal actus reus
and to impose vicarious liability for the acts of another. Therefore,
Tennessee’ sstatute allows convictionsfor first-degreefelony murder
of those who commit accidental killings, and of personswho did not
kill the victim and may not haveintended that the victim bekilled or
suffer any physical ham.

Courts have often stated that the purpose of the felony murder ruleis
to deter felons from acadentally or negligently killing in the course
of felonies by holding them strictly liable for the results of their
dangerous conduct.

Id. at 336 (citations omitted).

Keeping in mind the felony murder statute’s imposition of strict liability, the court
then utilized the analytical framework it had adopted in Statev. Black, 815 S.W.2d 166, 189 (Tenn.
1991). Middlebrooks, 840 S\W.2d at 338. Specifically, the court engaged in the following three
inquiries: (1) whether the punishment for the crime conforms with contemporary standards of
decency; (2) whether thepunishment is grossly disproportionate to the offense; and (3) whether the
punishment goes beyond what is necessary to accomplish any legitimate, penological objective. Id.;
Black, 815 SW.2d at 189.

Applying the above analysis, the court concluded that the imposition of the death
penalty for felony murder does not per seviolate Articlel, Section 16 of the Tennessee Constitution.
First, the court observed that the imposition of the death penalty for the offense of felony murder
generally conforms with contemporary standards of decency. Middlebrooks, 840 SW.2d at 338.
In support of thisobservation, the court cited the prevailing opinion in Tennessee, asreflected inthe
actions of the Tennessee General Assembly and the judgments of juries, and also cited the laws of
other states. 1d. at 338-339. Secord, the court held that the penalty of death is not grosdy
disproportionate to the offense of felony murder merely because the definition of the offense
dispenseswith any requirement that aperpetrator intend tokill. 1d. at 339-340. The court cited with
approval theUnited States Supreme Court’ sobservationin Tisonv. Arizona, 481 U.S. 137, 157, 107
S. Ct. 1676, 1688 (1987), that “ some nonintentional murderers may be among the most dangerous
andinhumaneof all.” Middlebrooks, 840 S.W.2d at 339. Third and finally, the court concluded that
the imposition of the pendty of death for the offense of felony murder serves the legitimate,
penological objectives of retribution and deterrence. |d. at 340-341.

In reaching its conclusion, the court in Middlebrooks acknowledged the minimum
federal standards set forth in Enmund v. Florida, 458 U.S. 782, 102 S. Ct. 3368 (1982), and Tison,
481 U.S. at 137, 107 S. Ct. at 1676, for determining the proportionality of the death penalty to the
offense of felony murder. Middlebrooks, 840 SW.2d at 337. Thecourt observed that, under those
cases, the death penalty can only beimposed for the offense of fel ony murder when (1) the defendant
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himself killed, attempted to kill, or intended that akilling take place or that lethal force beimposed;
or (2) the defendant’s involvement in the underlying felony was substantial, and the defendant
exhibited areckless disregard or indifference to the value of human life. Id. at 338; see also Tison,
481 U.S. at 158, 107 S. Ct. at 1688; Enmund, 458 U.S. at 797, 102 S. Ct. at 3376. Significantly,
notwithstanding thefelony murder provision’ slack of specific guidelinesfor ascertaining thedegree
of culpability warranting the imposition of the death penalty under Enmund and Tison, the court
concluded that its gautory duty of comparative proportiona ity review cured any constitutional
shortcomi ng. Middlebrooks, 840 S.W.2d at 339-340. Insum, Middlebrooksclearly established that
the penalty of deathis, inthe abstract, an appropriate penatyfor the offense of felony murder despite
the felony murder doctrine’s efective imposition of strict liability for a killing committed in the
perpetrati on of another fel ony.

More recently, in Godsey, No. E1997-00207-CCA-R3-DD, 2000 WL 1337655, at
**10-13, this court rejected the appellant’ s claim that the 1995 amendmentsto Tenn. Code Ann. §
39-13-202 authorize cruel and unusual punishment because the amendments effectively authorize
a sentence of death while imposing strict liability for akilling committed in the perpetration of an
“incidental” felony, i.e., aggravated child abuse. We can conceive of no reason why this court
should reach a different result in thiscase merely because first degree murder by aggravated child
abuse was proscribed by a different subsection of the first degree murder statute at the time of this
offense. In any event, applying the analytical framework of Middlebrooks and Black to the instant
case, we likewise conclude that the 1993 version of Tenn. Code Ann. § 39-13-202(a)(4), to the
extent the statute renders an offender death-eligible for an unintentional killing committed during
the perpetration of an “incidental” felony, is consistent with Article |, § 16 of the Tennessee
Constitution.

First, in assessing whether the imposition of the death penalty for the offenseof first
degree murder by aggravated child abuse comports with contemporary standards of decency, we
acknowledge that, in Tennessee, few juries have imposed the ultimate penalty for this offense, and
the judgments of those few juries have been reversed by our supreme court or this court. See, e.q.,
State v. Hale, 840 S.W.2d 307, 308 (Tenn. 1992); Godsey, No. E1997-00207-CCA-R3-DD, 2000
WL 1337655, at *1. Nevertheless, the overwhelming public demand for the enactment of Tenn.
Code Ann. § 39-13-202(a)(4) (1993) fdlowing our supreme court’s decison in Hale belies any
assertion that Tennessee society objects to death eligibility pursuant to this provision. Moreover,
by enacting the 195 amendments to Tenn. Code Ann. 8 39-13-202, the General Assembly
reaffirmed the public’ s view that the offense of first degree murder by aggravated child abuse may
warrant a sentence of death. We also note that statutes in a significant number of states, dbeit a
minority, woud authorize death eligibility for comparable offenses.’

9For example, the following states would render a defendant death-eligible for akilling committed during the

course of some form of abuse of or assault upon a child: ARrRiz. REv. STAT. ANN. 8 13-1105(a)(2) (West, WESTLAW
through 2000 2d Reg. Sess. & 5" Special Sess.); FLA. STAT. ANN. ch. 782.04(1)(a)(2)(h) (West, WEST LAW through
2000 2d Reg. Sess.); KAN. STAT. ANN. § 21-3401(b) (WESTLAW through 1999 Reg. Sess.); LA. REV. STAT. ANN. §
14:30(A)(5) (West Supp. 2001); M 1ss.CopE ANN. §97-3-19 (2)(f) (W est, WESTLA W through 2000 3d Ex . Sess.); NEV.
(continued...)
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Second, we decline to hold that, in the abstract, the penalty of death is grosdy
disproportionateto the offense of first degree murder by aggravated child abusein the absence of
any requirement of an intentional killing and asent the commission of another felony entirely
independent of the killing. In light of our supreme court’s conclusion in Middlebrooks that the
imposition of the death penalty for akilling committed during the perpetration of felonies such as,
for example, larceny does not constitutegrossly digroportionate punishment, wefind it difficult to
comprehend why the imposition of the death penalty for a reckless killing resulting from a
defendant’s commission of aggravated child abuse should be grossly disproportionate merely
because the end result flows more naturally and foreseeably from the underlying felony. As our
supreme court did in Middlebrooks and as we did in Godsey, we rely upon our statutory duty of
comparative proportionality review.

Finally, imposition of the penalty of death for theoffense of firg degree murder by
aggravated child abuse serves the legitimate, penological objectives of retribution and deterrence.
With respect toretribution, our supreme court in Middlebrooksexpressed itsapproval of thegeneral
principle that retribution may constitute a legitimate objective of the State in imposing the death
pendty. Inparticular, the court quoted the following observation by aplurality of theUnited States
Supreme Court in Gregg v. Geargia, 428 U.S. 153, 183, 96 S. Ct. 2909, 2930 (1976)(footnote
omitted):

[Clapital punishment is an expression of society s moral outrage at

particularly offensive conduct. Thisfunction may be unappealingto

many, but it is essential in an ordered society that asksits citizensto

rely onlegal processesrather than self-help to vindicate their wrongs.
See Middlebrooks, 840 SW.2d at 340. We simply cannot say that recklessly killing a child by
inflicting an aggravated form of abuse may not be among those crimes that “are themselves so
grievousan affront to humanity that the only adequateresponse may bethe penalty of death.” Gregag,
428 U.S. at 184,96 S. Ct. at 2930. Asto deterrence, we agree with the following observation by the
Oklahoma Court of Criminal Appeals:

Child abuse does not always result in death, but death is the result

often enough that the death peralty should be considered as a

justifiable deterrent to the felony itself. Children ae the most

vulnerable citizens in our communities. They are dependent on

parents, and others charged in their care, for sustenance, protection,

careand guidance. Depending on age and physical devel opment they

tend to be more susceptible to physical harm, and even death, if

unreasonable force is inflicted upon them. Within this context,

%(...continued)
REV.STAT. § 200.030 (WESTLAW through 1999 Reg. Sess.); OKLA.STAT.ANN. tit. 21,8 701.7(C) (West, WESTLAW
through Ch. 9 of 2000 1% Ex. Sess.); UTAH CoDE ANN. § 76-5-202(1)(d) (Matthew Bender & Co., WEST LAW through
2000 General Sess.); WyYo0.STAT. §6-2-101(a)(WESTLAW through 2000 B udget Sess.). Additionally, Montanawould
render a defendant death-eligible for a killing committed during the course of “an assault with a weapon, aggravated
assault, or any other forcible felony.” MoNT CopE ANN. § 45-5-102 (1)(b) (WESTLAW through 2000 Special Sess.).
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legidlative action to address the specific crime of child abuse murder

islegally justified.
Gilson v. State, 8 P.3d 883, 923 (Okla. Crim. App. 2000). Accordingly, we conclude that death-
eligibility pursuant tothe 1993 version of Tenn. Code Ann. § 39-13-202(a)(4) does not per sevidate
Articlel, 8 16 of the Tennessee Constitution. Cf. Hale, 840 S.W.2d at 314-315.

ii. I ndictment®
Theappellant next allegesthat the indictment in his case charging himwith onecount
of first degree murder by aggravated child abuse is defective due to the Stae’s failure to charge
aggravated child abuseinaseparate count of theindictment. The Statedisagrees, essentially aguing
that it “isnot awareof . . . any authority for theproposition that a defendant must beindicted for the
underlying felony in order for the felony murder indictment to be proper.”

We initially note that the appellant hasfailed in his brief to present with any darity
an argument or citation to authority in support of this spedfic contention. Accordingly, thisissue
hasbeenwaived. Tenn. R. App. P. 27(a)(7); Tenn. Ct. of Crim. App. Rule 10(b). Inthisregard, we
do note that the appdlant includes this issue as a sub-issueof his challengeto the constitutiondity
of the 1993 version of Tenn. Code Ann. 8 39-13-202(a)(4). However, theappellant never explicitly
relates his bald complaint concerning the form of the indictment to the constitutional challenge
addressed above.

Moreover, asidefrom objedionsthat assert alack of jurisdictioninthetrial court and
objections contending that the indictment failed to charge an offense, all objectionstoan indictment
must be raised prior to trial. State v. Nixon, 977 SW.2d 119, 120-121 (Tenn. Crim. App. 1997);
Tenn. R. Crim. P.12(b). Theappellant did not proffer an objection prior totrial tothe State’ sfailure
to charge aggravated child abuse in a separae count of the indictment. Of course, because the
appellant has declined to share with the court the basis of his objection, in particul ar the correlation
of hisobjection to the adequacy of hisindictment for first degree murder by aggravated child abuse,
we are unable to discern whether the appellant was required to proffer his objection prior to trial.

Notwithstanding waiver and contrary to the suggestion of the State, we doubtthat the
appellant is contesting the State’ s failure to prosecute him for aggravated child abusein addition to
first degree murder by aggravated child abuse. In any event, not only was the State not required to
prosecutethe appellant for both first degree murder by aggravated child abuse and aggravated child
abusg, cf., e.q., State v. Roberson, 988 S.W.2d 690, 692-693 (Tenn. Crim. App. 1998); Statev. Lee
Russell Townes, No. W1999-01126-CCA-R3-CD, 2000 WL 1229062, at *5 (Tenn. Crim. App. at
Jackson, August 18, 2000), but our supreme court recently observed that

alegidlative intent to permit dual convictions and sentences for both

felony murder and the predicate fel ony does not appear to be present

under the reckless killing of a child provision in Tenn. Code Ann. §

39-13-202(a)(4) (1994). The legidlature originaly codified the

10Appellant’s issue V(A).
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reckless killing of a child by aggravated child abuse in response to

[the public outcry following the conviction of Kerry Phillip Bowers

of the offense of second degree murder of Scotty Trexler. See State

v.Kerry Phillip Bowers No. 115, 1989 WL 86576 (Tenn. Crim. App.

at Knoxville, August 2,1989).] This codification was known as the

“Scotty Trexler Law.” Theintent of the Scotty Trexler Law was not

to permit dual convictionsbut to punish therecklesskilling of achild

as first degree murder.
State v. Ducker, 27 S.W.3d 889, 893 (Tenn. 2000). Similarly, in State v. Bobby G. Godsey, No.
E1997-00207-CCA-R3-DD, 2000 WL 1337655, at **27-30 (Tenn. Crim. App. a Knoxville,
September 18, 2000), a case in which the defendant was convicted of both first degree murder by
aggravated child abuse and aggravated child abuse, this court interpreted the successor statute to
Tenn. Code Ann. § 39-13-202(a)(4) (1994) in light of Tenn. Code Ann. § 39-15-401(d) (1995)"* and
concluded that, “[b]ecause the legislature did not clearly intend a cumulative punishment for
aggravated child abuse where there is a conviction and punishmert for first degree felony murder
arising out of the same aggravated child abuse, the defendant’ s conviction for the former must be
setaside.” SeealsoStatev. BenjaminBrown, No. W1999-00327-CCA-R3-CD, 2000 WL 1664226,
at **7-8 (Tenn. Crim. App. at Jackson, October 24, 2000)(defendant’ s convictions of both first
degree felony murder committed during the perpetration of aggravated child abuse and aggravated
child abuse violated principles of double jeopardy relating to multiple convictions).

Theappellant’ scomplaint morelikelyliesinthe adequacy of the State’ snoticetohim
concerning the charged offense of first degree murder by aggravated child abuse. The indictment
in this case provides:

TheGrand Jurorsfor the Stateof Tennessee, upon their oaths, present

that WILLIAM PIERRE TORRES, . . . heretofore, to-wit: On or

about the __ day of June, 1994, in the State and County aforesaid, did

unlawfully andrecklesslykill QUINTY N PIERRE JAMESWILSON,

a child under thirteen (13) years of age, sad QUINTYN PIERRE

JAMESWILSON’ Sdeath resulting from aggravated child abuse; that

is, said defendant WILLIAM PIERRE TORRES, . . . knowingly and

other than by accidental meanstreated QUINTYN PIERRE JAMES

WILSON in such a manner as to inflict serious bodily injury on

QUINTYN PIERRE JAMES WILSON and caused the death of

QUINTYN PIERRE JAMESWILSON inviolation of T.C.A. 8§ 39-

13-202. ...

11Tenn. Code Ann. § 39-15-401(d) provides
A violation of this section [proscribing child abuse and neglect] may be a lesser
included offense of any kind of homicide, statutory assault, or sexual offense if the
victim isachild and the evid ence supports a charge under this section. In any case
in which conduct viol ating this section al so constitutes assault, the conduct may be
prosecuted under this section or under [Tenn. Code Ann.] 8 39-13-101.
Subsection (d) remained unchanged from the time of the appellant’s offense to the time of Godsey’s offense.
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Under the Sixth and Fourteenth Amendments to the United States Constitution and
Articlel, Section 9 of the Tennessee Constitution, an accused is entitled to notice of the nature and
cause of an accusation by the State. State v. Hill, 954 S.\W.2d 725, 727 (Tenn. 1997). In order to
satisfy thisconstitutional mandate, anindictment must provide adeendant with notice of the offense
charged, provide the court with an adequate ground upon which a proper judgment may be entered,
and provide the def endant with protecti on against doublejeopardy. Statev. Lemacks, 996 S.W.2d
166, 172 (Tenn. 1999); Hill, 954 SW.2d at 727; State v. Byrd, 820 SW.2d 739, 740-741 (Tenn.
1991). Tenn. Code Ann. § 40-13-202 (1997) similarly requires that

[t]heindictment . . . statethefacts constituting the offensein ordinary

and concise language, without prolixity or repetition, in such a

manner asto enableaperson of common understanding to know what

isintended, and with tha degree of cetainty which will enablethe

court, on conviction, to pronounce the proper judgment.
“[A]llegations couched in the pertinent language of the [applicable] statute . . . ordinarily [are]
sufficient for constitutional and statutory purposes. ...” Statev. Hammonds, 30 S.W.3d 294, 302
(Tenn. 2000); see also State v. Griffis 964 SW.2d 577, 591 (Tenn. Crim. App. 1997).

Theindictment inthiscasenot only tracksthelanguage of the statute proscribing first
degreemurder by aggravated child abuse, Tenn. Code Ann. § 39-13-202(a)(4) (1993), but also tracks
the language of the relevant child abuse statutes, Tenn. Code Ann. § 39-15-401 (1993); Tenn. Code
Ann. 8§ 39-15-402 (1993). Cf. Roberson, 988 S.W.2d at 692-693 (holding that the indictments for
first degree murder by aggravated child abuse in that case were sufficient when the indictments
tracked the language of the statute proscribing first degree murde by aggravated child abuse;
because the defendants were not indicted for aggravated child abuse, the indictments did not have
to allege the elements of aggravated child abuse, including the mensreaof “knowing”). Moreover,
the indictment sets forth the name of the victim, the victim’s approximate age, and the month and
year of the offense. We condude that thisindictment more than adequately satisfies constitutional
and statutory mandates. See, e.q., Godsey, No. E1997-00207-CCA-R3-DD, 2000 WL 1337655, at
*39; Torry Caldwell v. State, No. 01C01-9703-CC-00115, 1999 WL 97915, at * 3 (Tenn. Crim. App.
at Nashville, February 18, 1999), perm. to appeal denied, (Tenn. 1999).

iii.  Testimony of the Licensed Clinical Social Worker*?

The appellant also argues that the trial court erred in ruling at the appellant’s
competency hearing that a licensed clinical social worker was qualified to render an opinion
concerning the appellant’s competence to stand trial. The State responds that the witness at issue
did not proffer an opinion concerning the appellant’ s competency and, in any event, was qualified
to testify asan expert on theissue of the gppd lant’s competency.

Asnoted previously, on October 27, 1997, thetrial court ordered an evaluation of the
appellant by theHelen RossM cNabb Mental Health Center pursuant to Tenn. Code Ann. 833-7-301
(1994). Moreover, upon the appellant’ s motion, thetrial court conducted acompetency hearingon

12Appellant’sissue VII.
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February 17, 1999. At the competency hearing, the appellant presented the testimony of Dr. Jerry
Lemler, a psychiatrist engaged in private practice, who had interviewed the appellant on two
occasionsin 1997 for atotal of three hoursand twenty minutes. Onthe basisof theseinterviewsand
theresultsof variouspsychol ogical tests, including the Minnesota M ul tiphasic Personality Inventory,
Second Edition, Dr. Lemler opined that the appell ant was sufferingfrom paranoi dschizophreniaand
severe to extreme depression and was not competent to stand trid. In rebuttal, the State presented
the testimony of Dr. Arnold, the psychiatrist employed by the Helen Ross McNabb Mental Health
Center who later also testified at the sentencing phase of the appellant’ strial. At the competency
hearing, Dr. Arnold stated that she had interviewed the appellant on one occasionfor approximately
one hour. Duringthisinterview, she did not find any evidence to support Dr. Lemler’s diagnoses,
and, moreover, she concluded that the appellant was competent to stand trial.

In addition to Dr. Arnold’s testimony, the State presented the testimony of Rick
Sawyer, a licensed clinical social worker employed by the Helen Ross McNabb Mental Health
Center asthe coordinator of the Adult Corrections Department and as aforensic examiner. Sawyer
specifically noted that he was certified by the Tennessee Department of Mental Health and
Retardation in March 1990 to evaluate a defendant’ s competency to stand trial. Sawyer related to
the trial court that, in order to obtain certification, he had undergone two days of training.
Additi onally, in order to maintain hiscertification, Sawyer participated in one day of training every
two years. According to Sawyer, he had participated in two or three hundred competency
evaluations since hisinitial certification.

On the basis of the above testimony, the State tendered Sawyer to the trial court as
an expert “in the area of competency alone.” The appellant immediately objected to Sawyer’s
qualification to proffer an opinion concerning his competency. The trial court overruled the
appellant’ s objection.

Subsequently, notwithstanding thetrial court’ sruling, Sawyer testified that hedid not
perform a competency evaluation in this particular case. Rather, he collected information from the
appellant and various other sourcesin order to assist Dr. Arnold. Moreover, following Dr. Arnold’s
evaluation and immediately prior to the competency hearing, he briefly interviewed the appellant
once again in order to determine whether another competency evaluaion was needed. Onthebasis
of thisinterview, Sawyer declined to recommend another competency evaluation.

In addressing the appellant’ s challenge to the admission of Sawyer’ s testimony, we
initially note that the appellant does not challenge the trial court’s ultimate competency
determination. Accordingly, even if this court were to agree with the appellant’s challenge to
Sawyer’ stestimony, our agreement woud afford him no relief. Moreover, the State correctly notes
that Sawyer did not perform a competency evaluation in this case and did not offer an opinion
concerning the appellant’scompetenceto stand trial. He merely testified that, during hisinterviews
with the appellant, he did not observe any signs of incompetence.
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In any event, the State correctly notes this court’s prior observation that the
substantially similar predecessor statute to Tenn. Code Ann. 8§ 33-7-301 did “not specify that the
examination to determine adefendant’ scompetency to stand trial cannot be done byaclinical socia
worker.” Statev. Mackey, 638 S.W.2d 830, 834 (Tenn. Crim. App. 1982). Additionally, we cannot
say that thetrial court abused its discretion under Tenn. R. Evid. 702.*2

Tenn. R. Evid. 702 provides:

If scientific, technical, or other speciaized knowledge will

substantially assist the trier of fact to understand the evidence or to

determine a fact in issue, a witness qualified as an expert by

knowledge, skill, experience, training, or education may testify inthe

form of an opinion or otherwise.
Under the above rule, determining the qualifications of an expert is a predicate to admitting his
testimony. State v. Tiffany Lafonzo Betts, No. 02C01-9709-CC-00337, 1999 WL 38267, at *4
(Tenn. Crim. App. at Jackson, January 29, 1999). Specifically, the trial court must determine
whether the witnessis “particulaly skilled or experienced in afield that is not within the scope of
thecommon knowledgeand experienceof theaverage person.” Lazy Seven Coal Sales, Inc.v. Stone
& Hinds, P.C., 813 SW.2d 400, 406 (Tenn. 1991); see also State v. John R. Farner, Jr., No. E1999-
00491-CCA-R3-CD, 2000 WL 872488, at *18 (Tenn. Crim. App. at Knoxville, June 30, 2000).
There is no established col lege degree or professional certification that provides the threshold for
gualification as an expert. NeiL P. COHEN ET AL., TENNESSEE LAW OF EVIDENCE 8§ 702.3, at 460
(Michie ed., 3d ed. 1995). Moreover, on appeal, the trial cout’s determination concerning the
qualification of an expert will not be reversed absent aclear showing of an abuse of discretion. State
v. Hall, 958 SW.2d 679, 689 (Tenn. 1997); Statev. Lacy, 983 S.W.2d 686, 694 (Tenn. Crim. App.
1997); Statev. Davis 872 SW.2d 950, 954 (Tenn. Crim. App. 1993). Again, Sawyer testified that
he was a licensed clinical social worker trained and certified by the Department of Mental Health
and Retardation to perform competency evaluations and that he had previously participated intwo
or three hundred eval uations over aperiod of approximately nineyears. Thisissueiswithout merit.

V. Redacted Video Cassette Recording of Interview of Appellant by Police

I nvestigator s
The appellant further contends that, during the guilt/innocence phaseof histrial, the
trial court erred by declining to admit into evidence a redacted video cassette recording of an
interview of the appellant by policeinvestigators. The gopellant predicaeshisclamfor relief upon
thefollowing arguments: (1) thetrial court wasrequired under Tenn. R. Evid. 103toreview redacted

13I n the closely analogous context of a hearing to determine a defendant’s competency to be executed, our
supreme court hasnoted that the rules of evidence should not be applied to limit the admissibility of evidence that is
relevant to the issue of competency. Coev. State, 17 S.W.3d 193, 226 (T enn.), cert. denied, _ U.S. __, 120 S. Ct. 1460
(2000); Van Tranv. State, 6 S\W.3d 257, 271 (T enn. 1999), cert. denied, _ U.S. __, 120 S. Ct. 1728 (2000). However,
the court has also acknowledged the utility of Tenn. R. Evid. 702 and 703 in ensuring that scientific evidence admitted
at a competency hearing is both reliable and relevant to competency. Coe, 17 S.W.3d at 226.

14Appellant’sissuel and I1.
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and unredacted video cassette recordings before ruling the redacted recording inadmissible; (2) the
redacted recording was admissible pursuant to the “rule of completeness;” and (3) the trial court
violated the appellant’ s right of confrontation under the United States and Tennessee constitutions
by prohibiting theintroduction of theredacted recording during defense counsel’ scross-examination
of Investigator Ron Humphrey.

The State, in response, contends that the contents of the redacted recording were
irrelevant. Moreover, the State al so relies upon the rule of completenessin arguing that the redacted
recording was inadmissible. In particular, the State argues that the redaction of any referenceto a
polygraph test administered to the appellant precluded the admission of the recording. Finally, the
State notes that the appellant was permitted to cross-examine Humphrey concerning the interview
and contendsthat the gppellant couldhave elicited the desired information directly fromHumphrey.
Accordingly, the State concludesthat the appellant hasforfeited any claim for relief. Tenn.R. App.
P. 36(a)(“Nothing in this rule shall be construed as requiring relief be granted to a party . . . who
failed to take whatever action was reasonably availableto prevent or nullify the harmful effect of an
error.”).

As noted previously, Knoxville Police Department Investigator Ron Humphrey
testified on behdf of the State during the guilt/innocence phase of the appellant’strial concerning
two separate statementsthat were made by the appellant to thepolice following this offense and that
provided two different explanations for Quintyn’s fatd injuries. The appellant began making his
first statement at approximately 4:11 p.m. on the day of his offense, conduding at approximately
4:42 p.m. In thisfirst statement, the appellant claimed that Quintyn had fallen from his crib. The
appellant made the second gatement less than two hours later, at approximately 6:26 p.m. Inthe
second statement, the appellant admitted that Quintyn had not fallen from his crib and that the
appellant had shaken the child. During cross-examination of the investigator, defense counsel
attempted to elicit testimony concerning a video-taped interview between the appellant and
investigatorsthat occurred during the timeintervd between the appellant’ stwo statements. At this
point, the prosecutor asked to approach the bench.

Outside of thejury’ shearing, the prosecutor noted that, at thetime of theintervening
interview, the appellant also underwent and failed a polygraph test and that, prior to trial, defense
counsel had successfullysubmitted amotiontothetrial court toexcludefrom evidenceany reference
tothetest. In essence, the prosecutor invoked the “rule of completeness” and argued that defense
counsel should not be permitted to question Humphrey concerning this interview or introduce a
video cassette recording of the interview without placing the interview in the context of the
polygraph test. The prosecutor additionally asserted that the video cassette recording of the
interview congtituted “self-serving hearsay” and questioned the relevance of the interview. Findly,
the prosecutor complained that the appellant had failed to provide to the State a copy of any video
cassette recording of the interview prior to trid.

Defense counsel responded that the State had itself provided the video cassette
recording of theinterview to the defense andthat, accordingto the recording, the polygraph test and
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the interview were entirely separate. Defense counsel further argued that theinterview was highly
relevant to thejury’ s assessment of the weight to be accorded the appellant’ s second statement and,
therefore, to the appellant’s guilt or innocence of the charged offense. More specifically, defense
counsel themselves invoked the rule of completeness in support of thetrial court’s admission of a
recording of theinterview from which the administration of the polygraph test and any reference to
the test had been redacted. Defense counsel explained that, during the interview shown in the
redacted recording, the investigators used coercive tactics that directly prompted the appellant’s
second statement to the police in which he confessed to shaking his son. Counsel proffered
unredacted and redacted recordings for the court’ s considerdion.

Ultimatdy, the State agreed that it would not object to inquiry by defense counsel on
cross-examination concerning any specific question or statement directed by Humphrey to the
appellant during the course of the interview at issue. However, the State maintained its objection
to the admission of the redacted recording. Without viewing the recordings proffered by the
appellant, the trial court ruled in favor of the State. The trial court did not explicitly state on the
record the basis of its ruling.

Following the above jury-out hearing, defense counsel engaged in the following
exchange with Humphrey in the presence of the jury:
Defense counsel: Detective, youtold Mr. Torresthat you would
call the District Attorney on his behalf if he
would just say that he shook this child.

Humphrey: | don’t recdl ever saying that.
Defense counsd: Y ou don’t recall ever saying that?
Humphrey: | do not recdl ever saying that.

Defense counsel: And you told Mr. Torres that all the evidence
was that this was an accident.

Humphrey: That's - - | don't bdieve that's in my
statement that | have here. | don't recall
saying that. Thisis a case that you're taking
something out that | have a copy of.

Defense counsd: In fact, you - - you told Mr. Torres that you
didn’t want him to spend therest of hislifein
prison.

Humphrey: Again, | don't ever recall ever saying tha to
Mr. Torres.

Defense Counsel: In fact, at one point, you told Mr. Torres, “I
don’t think you intended to kill him. Nobody
here does.”

Humphrey: Again, Ms. Shipley, | don’t recall saying that
to Mr. Torres.

-33-



Defense counsd: You're not denying that you said it, though,
areyou?
Humphrey: I’'m not saying that | didn't say it; I’'m not
saying | didsay it. | said | do not recall if |
ever said that to him.
Following this exchange, defense counsel concluded her cross-examination of the investigator.

The unredacted video cassette recording, proffered by the appellant and included in
therecord for purposes of appellate review, beginswith theadministration of apolygraph test to the
appellant, during which test the appellant was questioned concerning the cause of his son’s death.
The administration of the test lasted approximately fifty-six minutes. Following the examination,
the appellant and the examiner temporarily left the interview room, returning approximately seven
minutes later, at which time the examiner informed the appellant that he had failed the polygraph
examination. Investigator Humphrey and another officer soon joined the appellant and the examiner.
During the ensuing interview, which lasted approximately twenty-six minutes, the three officers
strongly encouraged the appellant to tell the truth.

In particular, Humphrey informed the appellant that the evidence possessed by the
policerefuted the appellant’ searlier claim that Quintyn had merelyfallen from hiscrib. Humphrey
further stated that the evidence suggested, instead, that the appellant had at |east shaken Quintyn,
thereby causing hisinjuries, and that the appellant had acted intentionally. One of the other officers,
apparently Investigator Tom Stiles, noted that the appel lant could possibly receive the death penalty
on the basis of the evidence possessed by police. Humphrey, however, asserted that hedid not wish
to see the appellant even serve a sentence of life imprisonment because he believed that Quintyn’s
death had been accidental. Humphrey advised the appellant that he could onlyimprove his current
situation by explainingto the police the circumstances of Quintyn’s death and assured the appellant
that hewould convey to the district attorney general any cooperation provided by the appellant. The
officers, including Humphrey, conceded to theappellant that they could not provide any guarantees
concerning the outcome of the appellant’s case.

The appellant was silent during much of thisinterview, although he cried during the
interview and asserted tha he never intended to harm Quintyn. He also assarted that he had
previously encountered the criminal justice systemin New Y ork and, therefore, did not believe that
the officerswould help himinthiscase. He stated hisbelief that he would beimprisoned for therest
of hislife. Nevertheless, he ultimately agreed to provide another statement to the police.

Upon the appellant’ sagreement, Humphrey informed the gppell ant that hewasgoing
to take the appellant to another office for the purpose of recording the statement. The investigator
briefly described the procedure by which he intended to €licit the statement, noting tha he would
prefer to avoid asking detailed questions of the appellant and that the appdlant, instead, should use
his own words in describing what had happened to Quintyn. Following this explanation, the video
cassette recording concludes. The redacted version of the recording is substantially identical with
the exception of theomission of the polygraph test and any reference to the test.
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a. Offer of Proof

We first address the appellant’s contention that the trial court erred in failing to
review the proffered video cassette recordings prior to ruling that the redacted recording was
inadmissible. InAlley v. State 882 S.W.2d 810, 815 (Tenn. Crim. App. 1994)(citations omitted),
this court observed that

[t]he genera rule is that “assuming an offer of proof has been

seasonably made, it is error for the trial court to refuse to permit

counsel to state what evidence he is offering.” The purpose of an

offer is two-fold. First, the proof informs the trial court what the

party intends to prove so that the court may rule intdligently.

Second, an offer creates a record so that an appellate court can

determine whether there was reversible error in excluding the

evidence.
Seealso Statev. Paul Anthony Dejongh, No. 03C01-9806-CR-00211, 1999 WL 71796, at * 3 (Tenn.
Crim. App. a Knoxville, February 16, 1999). Moreover, the court observed that Tenn. R. Evid. 103
specifically requires trial courts, “in appropriate circumstances, to alow offers of proof when
evidence is excluded so as to enable consideration of the issue on appeal.” Alley, 882 SW.2d at
815-816."> The sole exception to the policy favoring offers of proof lieswhen it is obvious that the
evidence could not possibly be competent. |d. at 816; see also Michael Eugene McBeev. State, No.
03C01-9509-CR-00276, 1997 WL 677952, at * 4 (Tenn. Crim. App. at Knoxville, October 31, 1997).

In this case, although thetrid court declined to review the video cassette recordings
prior to ruling on the admissibility of the redacted recording, thetrial court incl uded the recordings
in the record for purposes of appellate review. Moreover, the State correctly notesthat, prior to the
trial court’ sruling, defense counsel briefly described to thetrial courtthe contentsof the recordings.
On appeal, the quedion of whether this description of the recordings provided an adequate basis
upon which to “intelligently” determine the admissbility of the redacted recording is necessarily
submerged in the question of whether thetrial court properly excluded the recording from evidence

b. Rule of Completeness

Again, both the appellant and the State rely in part upon the rule of completeness,
currently embodied in Tenn. R. Evid. 106, in adopting their respective positions concerning the
admissibility of theredacted recording during the State’ scase-in-chief. Tenn.R. Evid. 106 provides:

15Tenn. R. Evid. 103 provides in relevant part:

(a) Effect of Erroneous Ruling. - Error may not be predicated upon a ruling which

admits or excludes evidence unless a substantial right of the party is affected, and
(2) . . . In case the ruling is one excluding evidence, the
substance of the evidence and the specific evidentiary basis
supporting admission were made known to the court by offer or
were apparent from the context.

(b) . .. The court may add any other or further statement which shows the character

of the evidence, the form in which it was offered, the objection made, and the

ruling. Itshall permitthe making of an offer in question and answer form.
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When awriting or recorded statement or part thereof isintroduced by

aparty, an adverse party may require the introduction at that time of

any other part or any other writing or recorded statement which ought

in fairness to be considered contemporaneously with it.
This rule “alows the trier of fact to ‘assess related information at the same time rather than
piecemeal,”” State v. Keough, 18 SW.3d 175, 182 (Tenn.), cert. denied, _ U.S. _, 121 S. Ct. 205
(2000), and is based upon two considerations, including (1) themisleading impression created by
taking matters out of context; and (2) the inadequacy of repar work when the admission of the
disputed proof isdelayed to apoint later inthetrial, United Statesv. Pendas-Martinez, 845 F.2d 938,
943 (11™ Cir. 1988)(interpreting the substantially identical federal rule).

Rule 106 is circumscribed, however, by two qualifications. (1) evidence proffered
pursuant to this rule must be relevant to issues in the case; and (2) the evidence must explain or
qualify already-admitted proof. United States v. Glover, 101 F.3d 1183, 1190 (7" Cir. 1996);
Pendas-Martinez, 845 F.2d at 944. Somecourts have addressed the second qualification by asking
whether the proffered evidence accomplishes one of the following objectives: (1) explains the
admitted proof; (2) places the admitted proof in context; (3) avoids misleading the trier of fact; or
(4) ensures afair and impartial understanding of the admitted proof. United Statesv. Jackson, 180
F.3d 55, 73 (2d Cir. 1999); Glover, 101 F.3d at 1190; United States v. Soures, 736 F.2d 87, 91 (3d
Cir. 1984). Ultimately, the standard isone of “fairness,” and“in assessing whether ‘fairness' under
Rule 106 requires the admission of additional evidence offered by acriminal defendant, a. . . judge
should be sensitiveto the defendant’ sright to present evidence on hisown behalf, aswell ashisright
not to testify.” Glover, 101 F.2d at 1192. On appeal, atria court’s determination under Rule 106
will be reversed only for an abuse of discretion. Keough, 18 S.W.3d at 182-183; State v. Charles
Eddie Hartman, No. M1998-00803-CCA-R3-DD, 2000 WL 631400, at *9 (Tenn. Crim. App. at
Nashville, May 17, 2000).

Inthiscase, the* recorded statement” that wasalready admitted into evidenceand that
triggeredthe appellant’ sinvocation of Rule 106 wastherecorded statement of the appellant in which
he confessed to shaking Quintyn. The record indicates that the appellant provided this confession
at the conclusion of one continuous period of interrogation by police, albeit portions of the
interrogation occurred in different rooms, involved the participation of different officers, and were
recorded by varying means. The“recorded statements’ proffered by the appellant pursuant to Rule
106 largely comprised the recorded statements of three officers who interrogated the appellant
immediately prior to his confession, although the redacted recording additionally includes several
statements by the appel lant.

Prior to the adoption of the Tennessee Rule of Evidence, this court observed that
“[w]hen a confession is admissible, the whole of what the accused
said upon the subject at the time of making the confession is
admissibleand should be taken together; and if the prosecution failed
to prove the whole statement, the accused is entitled to put in

-36-



evidence all that was saidto himand by him at the time which bears

upon the subject of controversy.”
Statev. Robinson, 622 SW.2d 62, 71 (Tenn. Cri m. App. 1980)(quoting Espitiav. State, 288 S\W.2d
731, 733 (Tenn. 1956))(emphasis added). Robinson and Espitia appear to reflect the general
principlethat, if the prosecution admitsinto evidence astatement of theaccused that constitutes part
of aconversation ar correspondence, the accused isgenerally entitled to have admitted into evidence
all that was said or written by or to the accused during the conversationor correspondence, provided
that the additional evidence isrelevant and bears upon the already admitted portion. See 29A Awm.
JUR. 2D Evidence 8 759, at 122 (1994). Although Robinson and Espitiawere decided prior to the
adoption of the Tennessee Rules of Evidence, the Advisory Commission Comments to Tenn. R.
Evid. 106 explicitly provide that “[t]he rule restates settled law.” Moreover, our supreme courtin
Keough, 18 SW.3d at 182, while noting that both Robinson and Espitia predate the enactment of
the Tennessee Rules of Evidence, observed that “Rule 106 reflects the concern for fairness found
in cases such asEspitia- - that the trier of fact be permitted to accessrelated information without
being misled by hearing only certain portions of evidence.”

That having been said, we note that the general principle set forth in Robinson and
Espitia and tacitly approved by our supreme court in Keough, 18 SW.3d at 182, would permit the
introduction of hearsay, in particular the self-serving statements of adefendant. Seeaso, e.q., State
v. Paul Anthony Dejongh, No. 03C01-9806-CR-00211, 1999 WL 71796, at ** 4-5 (Tenn. Crim. App.
at Knoxville, February 16, 1999). One commentator has noted that, although Rule 106 clearly alters
the timing of the admission of evidence, it is debatablewhether the ruleaffectsthe admissibility of
otherwiseinadmissible evidence. NEiL P. COHEN ET AL., TENNESSEE LAW OF EVIDENCE 8 106.2, at
34 (Michieed., 3d ed. 1995); see also Pendas-Martinez, 845 F.2d at 944 n.10, and authorities cited
therein. Moreover, this court has previously noted that

[Tenn. R. Evid. 106] is one of timing rather than admissibility. The

remainder of the statement or writingisto be admitted at thetimethat

the portion isadmitted. The rule assumes that the remaining portion

of the statement would ultimately be admissible.
Denton v. State, 945 S\W.2d 793, 801 (Tenn. Crim. App. 1996). Sufficeit to say that the supreme
court’ s opinion in Keough casts doubt upon our interpretation of Rule 106 in Denton.

In any event, regardless of whether Rule 106 afects the admisshility of otherwise
inadmissibleevidence, we conclude that the contents of the redacted recording, in large part, would
have been “ultimately” admissible during the appellant’s case-in-chief, assuming proper
authentication of the recording. The statements of the three officers were not hearsay, as the
appellant was not introducing the statements for the purpose of proving the truth of the matters
asserted therein but rather for the purpose of demonstrating the coercive atmosphere in which the
appellant agreed to provide a confession. Tenn. R. Evid. 801(c).

Moreover, under Rule 106, the disputed interview was relevant to the jury’s

assessment of the weight to be accorded the appellant’s second statement or confession and,
accordingly, to the appellant’s guilt or innocence of the charged offense. The circumstances
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surrounding the making of a confession generally bear upon the confession’s reliability and
credibility. Cranev. Kentucky, 476 U.S. 683, 688-691, 106 S. Ct. 2142, 2145-2147 (1986)(holding
that a requirement that the trial court make any pretrial voluntariness determination does not
undercut the defendant’ s traditional prerogative to challenge a confession’s reliability during the
courseof histrial); seealso Statev. Purdey, 550 S.W.2d 949, 950-951 (Tenn. 1977); Statev. Burns,
29 SW.3d 40, 48 (Tenn. Crim. App. 1999), perm. to appeal denied, (Tenn. 2000); State v. Tony
Jamerson, No. W1999-00935-CCA-R3-CD, 2000 WL 1224764, at * 6 (Tenn. Crim. App. at Jackson,
August 28, 2000).

Finaly, under Rule 106, the contents of the redacted recording explain or qualify the
appellant’s confession to shaking his child. In this regard, we agree with the gppellant that his
second statement to the police was the culmination of the disputed interview contained in the
redacted recording. Attheconclusion of thedisputedinterview, dueto the persuasiveeffortsof three
officers, the appellant agreed to provide the second statement. The appdlant was aso advised
concerning the procedure that would be employedin recording the second statement. Although the
parties changed | ocation and mode of recording, the pertinent time frame suggests that the appellant
provided his second statement immediately thereafter. Finally, two of the officers who had
participated in the disputed interview, including Investigator Humphrey, participated in the
elicitation and recording of the appellant’ s second statement. Cf. Keough, 18 S.\W.3d at 182-183.
In sum, the rule of completeness required the introduction of, at least, a redacted recording of the
disputed interview containing the statements of the three officers. We now turn to the question
posed by the State of whether the rule aso required the introduction of the omitted portion of the
recording containing the polygraph test and references to the polygragph test.

The results of a pdygraph test and the circumstances surrounding the taking or not
taking of such testsareinadmissiblein evidence. Statev. Land, 681 S.W.2d 589, 592 (Tenn. Crim.
App. 1984); see also State v. Adkins, 710 SW.2d 525, 528-529 (Tenn. Crim. App. 1985); Statev.
Stanley Blackwood, No. W1999-01221-CCA-R3-CD, 2000 WL 1672343, at * 12 (Tenn. Crim. App.
at Jackson, November 2, 2000). Thereason for this“ unwavering principle’” isthat the results of
polygraphtests are inherently unreliable. 1d. Accordingly, evidence concerning polygraph testsis
generally irrelevant to any issue in a criminal case. In this regard, courts have carved out an
exception to the af orementioned rul e that the circumstances surrounding the making of aconfession
generally bear upon the confession’ sreliability and credibility. I1n short, the State has not explained
to this court how the polygraph test wasrelevant to any issue in the appellant’s case. Thus, even
assuming that Rule 106 permits the introduction of otherwise inadmissible evidence, the omitted
portion of the recording did not satisfy the threshold qualification of relevance, and fairness did not
dictate its admission. See, e.q., Hartman, No. M1998-00803-CCA-R3-DD, 2000 WL 631400, at
**0-10.

C. Right of Confrontation

Having concluded that the trial court erred under Tenn. R. Evid. 106 in excluding
from evidence during the State' s case-in-chief a redacted video cassette recording of the disputed
interview, we next address the appellant’s clam that the trid court thereby limited his ability to
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cross-examine Humphrey concerning the circumstancesof his confession and denied the appellant
hisright of confrontation. The Confrontation Clause of the Sixth Amendment to the United States
Constitution and Article |, 89 of the Tennessee Constitution “provide two protections for criminal
defendants: the right to physically facewitnesses and the right to cross-examine witnesses.” State
V. Brown, 29 SW.3d 427, 430-431 (Tenn.), cert. denied, _ U.S. _, 121 S. Ct. 275 (2000)(citing
Pennsylvaniav. Ritchie, 480 U.S. 39, 51, 107 S. Ct. 989, 998 (1987), and Statev. Middlebrooks, 840
SW.2d 317, 332 (Tenn. 1992)). The appellant acknowledgesthat he wasinfact permitted tocross-
examine Humphrey concerning the circumstances of his confession, including the disputed
interview. However, he asserts that, because the trial court excluded from evidence the redacted
recording, “Humphrey was alowed the luxury of afailing memory to avoid the ramifications of the
real nature of the defendant’ s interrogation.” The State responds that the appellant “should have
asked for ajury out hearing and atempted to refresh Officer Humphrey’ srecollection by having him
view the videotape.” We must agree with the State.

The Tennessee Rules of Evidence address the problem of refreshing a witness
memory in Tenn. R. Evid. 612, entitled “ Writing Used to Refresh Memory.” Interestingy, Rule612
and the Advisory Commission Comments do not refer to the use of other materials to refresh a
witness' memory, and thiscourt has previously observed that it isunclear whether Rule 612 extends
tothe useof recordings. Statev. Harrison Pearson, No. 03C01-9802-CR-00076, 1999 WL 692877,
at*5 (Tenn. Crim. App. at Knoxville, August 31, 1999), perm. to appeal denied, (Tenn. 2000). In
any case, Rule 612 does not explicitly prohibit the use of other materids, including recordings, to
refreshawitness memory, and, arguably, arecording such astheoneat issuein this caseis simply
amodern substitutefor handwritten notes. Moreover, thiscourt has approved the use of atranscript
of arecording torefreshawitness memory under Tenn. R. Evid. 612. Statev. David Eric Price, No.
E1999-02684-CCA-R3-CD, 2000 WL 1015914, at *21 (Tenn. Crim. App. at Knoxville, July 25,
2000); see also State v. Elrod, 721 SW.2d 820, 822-823 (Tenn. Crim. App. 1986). In short, the
appdlant possessed the meansto eff ectively cross-examine Humphrey.

d. Relief

Finaly, we must determine whether the appellant is entitled to relief from the trial
court’s error in prohibiting the introduction during the State’' s case-in-chief of a recording of the
investigators statements to the gppellant immedi ately prior to his confession. We have aready
noted that the appellant could have mitigated the effed of the error by refreshing Humphrey’' s
memory of the disputed interview. Moreover, the appellant did not attempt to call asawitness any
other officer who parti cipated in the interview. Findly, contrary to the appellant’s assertionin his
brief, the specific basis of thetrial court’sruling excluding the redacted recording is not clear from
therecord, and the appellant made no effort to clarify thetrial court’ sruling or to determine whether
the ruling would likewise exclude the introduction of the recording during the appellant’ s case-in-
chief. See Tenn. R. App. P. 36(a). Inany event, inlight of the evidence adduced at trial during the
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guilt/innocence phase of the appdlant’s trial, the trial court’s error does not appear to have
affirmatively affected the jury sverdict. Tenn. R. App. P. 36(b); Tenn. R. Crim. P. 52(a).*

V. The Appellant’s Demeanor at East Tennessee Baptist Hospital'’

The appellant next argues that the trial court erred in admitting Jmmie Cupp’s
testimony concerningtheappellant’ sapparent “ arrogance” at East Tennessee Baptist Hospital during
Dr. Rice's attempts to resuscitate Quintyn. The appellant asserts tha Cupp’s testimony was
inadmissible pursuant to Tenn. R. Evid. 401 and 402 as it wasirrelevant to any issue in his case.
Moreover, the appellant asserts that “[t]he only purposein introduci ng the *evidence' concerning .
.. [his] ‘arrogance’ wasto place his perceived character in issue,” thereby violating Tenn. R. Evid.
403 and 404. The State responds that the appellant’s conduct and demeanor at the hospital were
relevant in establishing the appdlant’ s consciousess of guilt.

Initid ly, we note that, during his trial, the appellant objected to Cupp’s testimony
solely on the basis of itsrelevance or lack thereof under Tenn. R. Evid. 401 and 402. At notimedid
the appellant argue to the trial court that any rdevance of Cupp’s testimony was substantially
outweighed by the danger of undue prejudice, confusion of the issues, or misleading the jury under
Tenn. R. Evid. 403 or that the testimony constituted character evidence within the meaning of Tenn.
R. Evid. 404."® The appellant raised his Rule 403 and 404 objectionsfor thefirst timeinhismotion

16Defense counsel argued forthe first ime during oral argument before this court that the redacted recording
of the interview wasalso relevant because the appellant was crying during the interview. Defense counsel asserted that
therecordingthereby rebutted the State’ s proof that the appellant did notexpress sorrow or remorse following hisson’s
death. To the extent defense counsel’s argument implicates the sentencing phase of the appellant’s trial, we note that
the appellant did not attemptto introduce therecording duringthe sentencing phase. Tenn. Code Ann. § 39-13-204 (c)
(1993); State v. Hall, 8 S.\W.3d 593, 602 (T enn. 1999), cert. denied, _ U.S. __, 121 S. Ct. 98 (2000); Owens v. State,
13 S.W.3d 742, 756 (Tenn. Crim. App. 1999), perm. to appeal denied, (Tenn.), cert. denied, _ U.S. _, 121 S. Ct.116
(2000); State v. Vincent C. Sims, No. W1998-00634-CCA-R3-DD, 2000 WL 298901, at *19 (Tenn. Crim. App. at
Jackson, March 14, 2000); see also Tenn. R. App. P. 36(a). Moreover, we notein passing that theappellant’ semotional
reaction to policeinterrogation did not necessarily reflect his emotions concerning his son’s death or his commission of
theinstant offense, and any error was harmless beyond areasonable doubt. Chapmanv. California, 386 U.S. 18, 24, 87
S.Ct. 824, 828 (1967); State v. Cauthern, 967 S.W.2d 726, 739 (Tenn. 1998).

17Appellant’sissueVIII.

18We notein passing that the appellant also did not object to Cupp’ scharacterization of theappel lant’ s behavior
at the hospital on the basis of Tenn. R. Evid. 701. Tenn. R. Evid. 701 provides:
(a) ... If awitessisnot testifying as an expert, the witness's testimony in the form
of opinions or inferences is limited to those opinions or inferences which are
(1) rationally based on the perception of the witness and
(2) helpful to aclear understanding of the witness'’s testimony or
the determination of afactin issue.
Clearly, Cupp’s characterization wes rationally based on her perceptions. Moreover, “[t]he types of general opinion
testimony that might, if relevant, be . . . [helpful to a clear understanding of the witness’s testimony] include[] [opinion
testimony] that anindividualis. .. angry, upset, ... happy,” or, presumably, arrogant. NeiL P. COHENET AL., TENNESSEE
LAw oF EVIDENCE § 701.3, at 71 (Michie ed., 3d ed. 1999 Supp.); see als0, e.g., Asplundh M anufacturing Division of
(continued...)
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for new trial. “[A] party is bound by the ground asserted when making an objedtion. The party
cannot assert anew or different theory to support the objectioninthemotionfor anew trial or inthe
appellate court.” State v. Adkisson, 899 SW.2d 626, 634-635 (Tenn. Crim. App. 1994); see also
Statev. Richard Korsakov, E1999-01530-CCA-R3-CD, 2000 WL 968812, at * 11 (Tenn. Crim. App.
at Knoxville, July 13, 2000); State v. Lamont L ee Harper, No. M 1999-00451-CCA-R3-CD, 2000
WL 739672, at *2 (Tenn. Crim. App. at Nashville, June 9, 2000); State v. Claude Shropshire, No.
03C01-9303-CR-00078, 1994 WL 421395, & * 2 (Tenn. Crim. App. at Knoxville, August 12, 1994).
Thus, the appellant’ s Rule 403 and 404 obj ections have been waived, and this court will not address
them absent plain error. Tenn. R. Evid. 103(d); Tenn. R. Crim. P. 52(b); State v. Smith, 24 S.W.3d
274, 282-283 (Tenn. 2000).

In Smith, 24 S\W.3d at 282-283, our supreme court formally adopted the plain error
analysis set forth in Adkisson, 899 SW.2d at 641-642. Specifically, the court approved the
consideration of the following five factorsin determining

whether an error constitutes “plain erra” in the absence of an

objection at trial: “ (&) therecord must clearly establish what occurred

in the trial court; (b) a clear and unequivocal rule of law must have

been breached; (c) asubstantial right of the accused must have been

adversely affected; (d) the accused did not waivetheissuefor tactical

reasons, and (€) consideration of the error is ‘necessary to do

substantial justice.’”

Smith, 24 SW.3d at 282 (citing Adkisson, 899 S.W.2d at 641-642). The court emphasized that the
presence of all fivefactors must be established by the record, and “ compl ete consideration of al the
factorsis not necessary when it is clear from the record that at least one of the factors cannot be
established.” Id. at 283. We concludethat neither Tenn. R. Evid. 401 and 402 nor any other “clear
and unequivoca rule of law” was breached by theintroduction of Cupp’s testimony.

Tenn. R. Evid. 401 broadly provides that “‘[r]elevant evidence’ means evidence
having any tendency to make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the evidence.” Relevant
evidence need not be sufficient to satisfy aparty’ sburden of proof; rather, “[€]ach item of proof may
make asmall, incremental contribution to aparty’ stotal effortsto meet its proof obligations.” NEiL
P. COHEN ET AL., TENNESSEE LAW OF EVIDENCE § 401.4, at 86 (Michie ed., 3d ed. 1995).

Relevant evidenceisgenerally admissiblepursuant to Tenn. R. Evid. 402. However,
Tenn. R. Evid. 403 prohibits the introduction of even relevant evidence*if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading
thejury.” “Prejudice becomes unfair when the primary purpose of the evidence at issue istoélicit

18 ... continued)
Asplundh Tree Expert Co.v. BentonHarbor Engineering, 57 F.3d 1190, 1196 (3d Cir. 1995)(interpreting theidentically
worded federal rule and noting tha “[t]he prototypical example of the type of evidence contemplated by the adoption
of Rule 701 relates to the appearance of persons. . . the manner of conduct . . .”). T hus, the determinative question is
the relevance of Cupp’s testimony, a question we address below.
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emotionsof ‘ bias, sympathy, hatred, contempt, retribution, or horror.”” Statev. Collins, 986 SW.2d
13, 20 (Tenn. Crim. App. 1998). Moreover, Tenn. R. Evid. 404 precludes the introduction of
character evidence, including“ other crimes, wrongs, or acts,” for the purpose of proving actionin
conformity with a particular character trat. If evidence of “other crimes, wrongs, or acts’ is
admissiblefor another purpose, the evidence will nevertheless be exduded if its probative valueis
outweighed by the danger of unfair prejudice. Tenn. R. Evid. 404 (b)(3). Thetest in Rule 404(b)
for balancing probative value against prejudicial effect is more stringent than thetest set forth in
Rule 403. See State v. DuBose, 953 S.W.2d 649, 654 (Tenn. 1997).

On appeal, this court will not reverse atrial court’s admission of evidence pursuant
to these rules absent an abuse of discretion. |d. at 652. Inthiscase, we cannot say that thetrial court
abused its discretion in concluding that Cupp’ s testimony was relevant. Moreover, we cannot say
that theadmi ssion of thetestimony would have constituted such an abuse had the appell ant presented
his Rule 403 and 404 objections to the trial court for determination.

Within the context of the above rules, it is awell-established principle of law that

[a]t least insofar asthey tendto connect [a defendant] with the crime

and are not merely self-serving, and areinconsistent with atheory of

innocence, and tend to show consciousness of guilt, the conduct and

general demeanor of accused after the crime, hislanguage, oral and

written, hisattitude and rel ations toward the crime, and hisactionsin

the presence of those engaged in endeavoring to detect the criminal

are relevant [and admissiblg.
22A CJS. Criminal Law § 742(a), at 387 (1989)(footnotes omitted). In Tennessee, the
“consciousness of guilt” rule has most often been applied to “*ex post facto indication[s] by [the]
accused of adesire to evade prosecution.”” Marable v. State, 313 SW.2d 451, 459 (Tenn. 1958).
For example, our supreme court has held that “[a] defendant’ sflight and attemptsto evade arrest are
relevant as circumstances from which, when considered with the other facts and circumstances in
evidence, ajury can properly draw an inference of guilt.” State v. Zagorski, 701 S.W.2d 808, 813
(Tenn. 1985). Similarly, attemptsby adefendant to conceal or destroy evidence, including attempts
to suppressthetestimony of witnesses, arerelevant circumstancesfrom which ajury may infer guilt.
Tillery v. State, 565 S.W.2d 509, 511 (Tenn. Crim. App. 1978). A defendant’s refusal to provide
handwriting samples is a circumstance from which a jury may infer guilt. State v. Harris, 839
SW.2d 54, 71 (Tenn. 1992). Inconsistent statements by a defendant followingan offense can also
raise an inference of guilt. Hackney v. State, 551 S.W.2d 335, 339 (Tenn. Crim. App. 1977); Otha
Bomar v. State, No. 01C01-9808-CR-00342, 2000 WL 19763, at * 3 (Tenn. Crim. App. at Nashville,
January 13, 2000), perm. to appeal denied, (Tenn. 2000).

In addition to the above applications of the “consciousness of guilt” rule, this court
has applied the rule to, arguably, more ambiguous circumstances. For example, this court has
previously observed that even a defendant’s attempted suicide can be considered by a jury as a
circumstance tending in some degree to show a consciousness of guilt, State v. White, 649 S.W.2d
598, 601 (Tenn. Crim. App. 1982); State v. Robert Wayne Seffens, No. 01C01-9107-CR-00190,
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1992 WL 75831, at *4 (Tenn. Crim. App. at Nashville, March 16, 1992), as can a defendant’s
“apparent unconcern” about avictim, Hackney, 551 S.\W.2d at 339; see also Marable, 313 S.W.2d
at 459 (observing that adefendant’ sdemeanor following an offense may raise an inference of guilt).
Thus, consistent with the observation that rel evant evidence need not be sufficient to satisfy aparty’ s
burden of proof, the admissibility of evidence pursuant to the “ consciousness of guilt” rule does not
requirethat therebe no other conceivabl e rationa efor adefendant’ sconduct or demeanor. See, e.q.,
Peoplev. Butler, 90 Cal. Rptr. 497, 499 (Cal. Ct. App. 1970). But see State v. Pindale, 592 A.2d
300, 310 (N.J. Super. Ct. App. Div. 1991)(“The rule applies only to such conduct asisintrinsically
indicative of aconsciousness of guilt . ...").

In this case, as noted earlier, Cupp testified during the guilt innocence phase of the
appellant’s trial that the appellant appeared arrogant during Quintyn’'s treatment at the East
Tennessee Baptist Hospital. She also testified that the appellant appeared unconcerned about
Quintyn. Cupp’s opinions concerning the appellant’s demeanor were based in part upon the
appellant’s refusal to cooperate with the nurses at the hospital by providing Quintyn’s medical
history. Wenotethat the appellant’ sbehavior at the hospital, including hisdemeanor, was consi stent
with his earlier hesitation in calling 911 upon observing his child' s critical condition. In sum, the
evidence adduced at trial reflected adeficit in the gopellant’ s concern for his son and inhis efforts
to ensure his son’s receipt of proper medical assistance, a deficit that was inconsistent with his
simultaneous claims of accidental injury. We must agree with the State that this deficit was one
circumstance from which, when considered with the other facts and circumstancesin evidence, the
jury could legitimately infer a consciousness of guilt, nor was the disputed evidence unduly
prejudicial. Thisissueiswithout merit.

vi. Healed Scarsand Old Bruises®

Theappellant further arguesthat thetrial court erred in admitting evidence during the
guilt/innocence phase of histrial concerning old bruises and healed scars found on Quintyn’sbody.
Specificaly, the appellant predicates his complaint upon the following two grounds: (1) because
there was no evidence linking the appellant to these old injuries, the introduction of this evidence
violated principlesof dueprocessembodiedin Articlel, Section 9 of the Tennessee Constitution and
the Fifth and Fourteenth Amendmentsto the United States Constitution; and (2) the introduction of
evidence of prior abuse of Quintyn denied the appellant hisright to an impartial jury under Article

[, Section 9 of the Tennessee Constitution.

The State respondsthat the appel lant haswaived thisissue dueto hisfailureto make
a contemporaneous objection. Additionally, the State notes that, because there was no evidence
linking the appellant to any prior abuse of Quintyn, testimony concerning old bruises and healed
scars was admissible pursuant to Tenn. R. Evid. 401 and 403 for the purpose of providing thejury
a“complete picture’ of Quintyn’s physical condition at the time of his death.

19Appellant’sissue 1X.



We agree with the State that, absent plain error, the appellant has waived thisissue.
Tenn. R. App. P. 36(a). Moreover, it isclear from the record that at least one of the prerequisites
to afinding of plain error cannot be established. State v. Smith, 24 SW.3d 274, 282-283 (Tenn.
2000). Specifically, it cannot be established that defense counsel did not waivetheissuefor tadtical
reasons. Indeed, the record strongly suggests a contrary conclusion.

Prior to trial, defense counsel submitted a motion to the trial court to exclude
evidenceof any injuriesother than those allegedly inflicted by the appel lant on the date of Quintyn’s
death. At that time, the State regponded that evidence of old bruises and healed or partially healed
scars was relevant to the issue of whether the appellant inflicted fatal injuries on Quintyn by other
than accidental means. Upon hearing argument, thetrial court asked that defense counsel again bring
their objection to the court’ s attention at the appropriate time during trial.

Notwithstanding defensecounsel’ sknowledge of and consideration of the gppropriate
objection and despite the trial court’s invitation, defense counsel failed to object to the State’s
presentation of testimony by both Dr. Rice and Dr. Patterson concerning older bruises and healed
or partialy heded scars observed on Quintyn’sbody.? Indeed, defense counsel cross-examined the
witnesses concerning older injuries. See Smith 24 SW.2d at 283 (citing Marable v. State, 313
S.W.2d 451, 458-459 (Tenn. 1958))(* When the State places objectionable evidence beforethe jury,
and defense counsel inquires at length aout the evidence on cross-examination, any error in
admitting theevidenceisgenerally cured.”). Moresignificantly, defensecounsel repeatedly referred
to older injuries during closing agument.

In particular, defense counsel explored a theory during closing argument that
Quintyn’smother, rather than the appellant, had abused the child. In exploring thistheory, defense
counsel conceded that Quintyn had suffered multipleinjuriesbut asserted that the experts’ testimony
concerning the precise timing of the fatal injuries was uncertain. Defense counsel suggested that,
therefore, the child’'s mother might have inflicted those and other injuries. Defense counsel
emphasized the contradiction between the experts testimony concerning the presence of
demonstrably older injuries on the child and Wilson’s testimony concerning the absence of any
significant injuries on Quintyn prior to her departure for work on June 29, 1994.

In reviewing the above record, we find the following observation by our supreme
court particularly apt:

Whether a second-guessing appellate court thinks atactical decision

is ingpired or poor is not the issue on direct appeal. The issue is

whether the action, or in this case, the inaction, was the result of a

deliberate, tactical decision.

20As previously noted, defense counsel did object to the introduction into evidence of Dr. Patterson’s autopsy
report in light of detailed references to bite marks and cigarette burns found on Quintyn’s body. Defense counsel
appeared to base his objection on the ground that the report contained statements concerning these injuriesthat were not
contained in Dr. Patter son’s testimony. Again, defense counsel in no way indicated any objection to Dr. Patterson’s
testimony.
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Statev. Walker, 910 SW.2d 381, 400 (Tenn. 1995). Because we conclude that counsel’ sfailureto
object to the testimony at issue was precisely the result of such a decision, the appellant is not
entitled to relief.

B. Sentencing Phase
i. Constitutionality of Tenn. Code Ann. § 8§ 39-13-204 (1993) and 39-13-206 (1993),

Tennessee' s Death Penalty Statutes™

In challenging his sentence of death, the appellant first assertsthat certain practices
or procedures utilized in capital casesin Tennessee result in the arbitrary and capricious application
of Tennessee’ sdeath penalty statutesand, accordingly, thearbitrary and capriciousimposition of the
death penalty. Theappellant’ scomplaints, however, have been considered by our supreme court and
rejected. Specifically, our supreme court has frequently rejected complaints that, in Tennessee, a
prosecutor possesses “ sole and unlimited” discretion in deci ding whether to seek the death penal ty.
Statev. Vann, 976 SW.2d 93, 118 (Tenn. 1998); Statev. Hall, 958 SW.2d 679, 716 (Tenn. 1997);
State v. Hines, 919 SW.2d 573, 582 (Tenn. 1995); State v. Keen, 926 SW.2d 727, 742 (Tenn.
1994); State v. Smith, 893 S.W.2d 908, 926 (Tenn. 1994). Our supreme court has aso rejected
complaintsthat the“ death qualification” processin Tennesseeresultsina®guilt-prone” jury. Vann,
976 SW.2d at 118; State v. Cribbs, 967 S.W.2d 773, 796 (Tenn. 1998); Hall, 958 SW.2d at 717;
Hines, 919 SW.2d at 582; Keen, 926 SW.2d at 742; State v. Teel, 793 SW.2d 236, 246 (Tenn.
1990). Finally, our supreme court hasrejected theappellant’ sargument that “ the Tennessee Pattern
Jury Instructions areate a reasorable likelihood tha jurors would believe they must unanimously
agree on the existence of any mitigating fectors.” Hall, 958 SW.2d at 718.%

Theappellant additionally contendsthat the statutes, on their face, foster thearbitrary
and capricious imposition of the death penalty. Inthisregard, the appellant argues that the statutes
fail to adequately narrow the class of death-eligible defendantsin Tennessee becausetheaggravating
circumstancesset forthin Tenn. Code Ann. 8 39-13-204(i) (1993) “encompassvirtually all criminal
homicides.” In particular, the appellant complains of the broad reach of the aggravating factor that
the murder was " especially heinous, atrocious, or cruel inthat it involved torture or serious physical
abuse beyond that necessary to produce death.” Tenn. Code Ann. 8§ 39-13-204(i)(5). Thisclaimis
without merit. See, e.q., Statev. Smith, 993 S.W.2d 6, 33 (Tenn.), cert. denied, 528 U.S. 1023, 120
S. Ct. 536 (1999)(regjecting the defendant’ s argument that the death pendty statutes, asawhole, fail
to meaningfully narrow the class of death-eligble defendants); Vann, 976 SW.2d at 117-118
(holding that the aggravating circumstances set forth in Tenn. Code Ann. 8 39-13-204(i), including
the (i)(5) circumstance, adequately narrow the class of death-eligble defendants); Hall, 958 S.W.2d
at 715 (regjecting the defendant’ s constitutional challenge that the (i)(5) circumstance was either
vague or overbroad or otherwise failed in combination with other aggravating circumstances to
adequately narrow the class of death-€ligibledefendants); Statev. Odom, 928 S.W.2d 18, 26 (Tenn.

2Lp ppellant’ s issue VI(A), (B), and (C).
22As,in Hall, id., thetrial court in this case instructed the jury that "[t]hereis no requirement of jury unanimity

asto any particular mitigating circumstance, or that you agree on the same mitigating circumstance." We presume that
the jury followed the instructions of the trial court. |d.
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1996)(holding that the (i)(5) drcumstance was constitutionally sufficient to narrow the class of
offenderssubject to the death penalty); Statev. Keen, 31 SW.3d 196, 211 (Tenn. 2000)(reaffirming
the court’ srejection of argumentsthat the (i) (5) aggravatingcircumstanceappliesto every defendant
convicted of first degree murder and is unconstitutionally vagueor overbroad).

The appellant a so complainsthat the comparative proportionality review mandated
by Tenn. Code Ann. 8§ 39-13-206(c)(1)(D) (1993) is* constitutionally inadequate” inthe following
ways: (1) the comparative proportionality review does not include those casesin which the State has
declined to seek the death penalty; (2) the report required by Tenn. Sup. Ct. Rule 12 “is not
uniformly completed or required by all judicial distrids’ and “includesonly cursory information;”
and (3) any review is impeded by the absence of written findings concerning mitigating
circumstances. Initially, we note our supreme court’s recent observation that “[p]roportionality
review is not the sole, or even the constitutionally necessary, protection against imposition of
arbitrary death sentences.” Keen, 31 S.W.3d at 224. Moreover, numerous cases have held that, in
fact, Tennessee's comparative proportionality review satisfies constitutional standards. Vann, 976
SW.2d at 118; Keen, 926 SW.2d at 743-744; State v. Cazes, 875 SW.2d 253, 270-271 (Tenn.
1994); see also Keen, 31 SW.3d at 223-224(rejecting the dissent’s conclusion that, “because of
perceived shortcomings in our comparative proportionality review protocol, the death sentencein
this case - - and perhapsin al cases - - should be set aside”).

ii. MiddlebrooksError?

The appellant further contends that our supreme court’s decision in State v.
Middlebrooks, 840 SW.2d 317 (Tenn. 1992), precluded the application of the aggravating
circumstance set forth in Tenn. Code Ann. 8§ 39-13-204(i)(1) (1993) to his offense of first degree
murder by aggravated child abuse. Specifically, the appellant contends that “[t]he aggravating
circumstance of thevictim’ sage duplicatesthe age element of the offense of aggravated child abuse,
and, therefore, does not sufficiently narrow the class of death-eligible defendants under the Eighth
Amendment to the United States Constitution and Article |, § 16 of the Tennessee Constitution.”
The State disputes that the (i)(1) aggravating circumstance duplicates any element of the offense of
first degree murder by aggravated child abuse. The State also argues that the age element of the
offense of first degree murder by aggravated child abuse is itself a constitutionally adequate
narrowing device. Because we have aready agreed withthe State that the definition of the offense
adequately narrows the class of death-eligble defendantsunder the federal and state constitutions,
thisissue is without merit.

iii.  KerseyInstruction®
The appellant next assertsthat thetrial court erred during the sentencing phaseof his
trial in providing to the jury the instruction set forth in Kersey v. State, 525 S.W.2d 139 (Tenn.
1975). Specifically, the appellant argues that Tenn. Code Ann. § 39-13-204(h) (1993) expressly

23Appellant’ sisue V.

24Appellant’s issue lll.
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prohibits the provision of a Kersey charge during the sentencing phase of a capital trial. The
appellant argues that, when ajury is undecided conceming the imposition of a sentence of death,
Tenn. Code Ann. § 39-13-204(h) requires the trid court instead to instruct the jury to choose
between the punishmentsof lifeimprisonment without parole and lifeimprisonment. Moreover, the
appellant asserts that “where there was unequivocal communication by a juror ‘that he will not
change hismind,” theimposition of ajury charge requiring himto reconsider hisverdict wasgrossly
coercive.”

In response, the State arguesthat Tenn. Code Ann. § 39-13-204(h) only requiresthe
trial court to remove the death penaty from the jury’s consideation when the jury cannot
“ultimately” agree on the imposition of the death penalty, and the statutory provision “does not
circumvent the trial court’ sdiscretion to determine whether there is an ultimate disagreement on
punishment.” Additionally, the State disagrees with the appellant’s assertion that the disputed
instruction wascoercive, arguing that “[n]othingintheKersey instructionisdirected a the minority,
nor doesit force any person to abandon his or her convictions.”

At the conclusion of the sentencing hearing, following approximately seven hours of
deliberation, the jury submitted the following note to the trial court: “We are at adeadlock, 11 for
death and 1 for lifeimprisonment. What do we do at thispoint? The onefor lifeimprisonment has
stated that he will not change his mind.” Defense counsel immediately asked that the trial court
instruct the jury to choose between sentences of life imprisonment without parole and life
imprisonment. The State, inturn, requested aK ersey charge. Inagreementwiththe State’ sposition,
the tria court provided the fol lowing i nstruction to thejury:

It isyour duty asjurorsto consult with one another and to deliberate

with a view to reaching an agreement, if you can do so without

violenceto your own individual judgment. Each of you must decide

the case for yourself, but you should do so only after an impartial

consideration of the evidencewith your fellow jurors. Inthe course

of your deliberations, do not hesitate to re-examine your own views

and change your opinion if convinced it is erroneous, but do not

surrender your honest conviction as to the weight or effect of the

evidence solely because of the opinion of your fellow jurorsor for the

mere purpose of returning a verdict.

All right. Pleasecontinue your deliberations
The above supplemental instruction was a repetition of an instruction provided in the main charge
during the guilt/innocence phase of the trial but not provided in the main charge during the
sentencing phase. Following the supplemental instruction and after approximately one additional
hour of deliberation, the jury returned a unanimous verdict of death by electrocution.

In Kersey, 525 S.W.2d at 140, the jury reportedto thetrial court during deliberation

that it did not appear that they would be ableto reachaverdict. Accordingly, thetrial courtinquired
concerning the division amongst the jurors, whereupon the foreman reported that the jury was hung
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eleventoone. 1d. Atthispoint, thetrial court provided avariation of theinstruction set forth by the
United States Supreme Court in Allen v. United States, 164 U.S. 492, 17 S. Ct. 154 (1896),
encouragingeach juror tolistento hisfellow jurors*‘ with adisposition to be convinced'” and noting
that “‘[i]f the larger number are for conviction or acquittal, a dissenting juror should consider
whether his doubt was a reasonable one which made no impression on the mindsof so many other
men, equally honest, and equdlly intelligent with himself.’” Kersey, 525 SW.2d at 140. The
variation of the Allen charge employed by the court had previously been approved by the Tennessee
Supreme Court in Simmonsv. State, 281 SW.2d 487 (Tenn. 1955).

In reviewing the trial court’s actions, our supreme oourt first held that the court’s
inquiry concerning the division of the jurors was “not a proper practice.” Kersey, 525 SW.2d at
141. The court stated that

[u]nder theinherent and the statutory supervisory power of thisCourt,

we advise the trial bench that when ajury’s deli[b]erations have not

produced averdict, and it returnsto the courtroom and so reports, the

presiding judge should admonish the jury, at the very outset, not to

disclose their division or whether they have entertained a prevailing

view. Theonly permissiveinquiry isasto progress and the jury may

be asked whether it believes it might reach a verdict &ter further

deliberations. If thetrial judge fedsthat further deliberations might

be productive, he may give supplemental instructionsin accordance

with subsequent portions of this opinion.

Id.

Second, the court rejected both the Allen charge and the Allen-Simmons variation,
holding that the charges “operate to embarrass, impair and violate’ the right of trid by jury
guaranteed by the Tennessee Constitution. Kersey, 525 SW.2d at 144. The court explained that

[alny undue intrusion by the trial judge into this exclusive province

of thejury, isan error of the first magnitude. We recognize that the

trial judge has a legitimate concern in the administration of justice

and that he labors under aduty to lend guidanceto the jury through

instructionsasto thegoverning principlesof thelaw. However, when

the effort to secure a verdict reaches the point that a single juror may

be coerced into surrendering views conscientiously entertaned, the

jury’s province is invaded and the requirement of unanimity is

diluted.
1d.

Having concluded that the Allen charge and the Allen-Simmons variation were
unconstitutional , the court further exerciseditsstatutory and inherent supervisory power by directing
trial courts, when faced with deadlocked juries, to provide an instruction identical to the one
provided by thetrial court in this case with the exception of three prefatory sentences, whichwere




omitted by thetrial court. Kersey, 525 S\W.2d at 145.” The court stated that the instruction should
be included in the “main charge” and repeated in the event of adeadlocked jury. Id. Our supreme
court emphasized that trial courts should strictly adhere to the language of the instruction and
variations would not be permissible. 1d.

Subsequently, in Statev. Caruthers, 676 S.W.2d 935 (Tenn. 1984), our supremecourt
addressed the applicability of itsdecisioninKersey in the context of the sentencing phase of acapital
trial. In Caruthers, asin theinstant case, the appellant argued that the trial court erred in providing
aKerseyinstructiontothejurorsduring the sentencing phase of hiscapital trial followingthecourt’s
receipt of the following note:

“No unanimous decision has been reached in our determining

punishment for Walter Lee Caruthers. As of now the jury stands at

eleven to one, with no foreseeable change. Please advise.”

I1d. at 942. TheKersey charge had been included inthe main jury instructions at the guilt/innocence
phase but had not been included in the main instructions at the sentencing phase. 1d. Asin the
instant case, the appellant in Caruthers argued that the death penalty statute in effect at that time,
Tenn. Code Ann. 8 39-2-203(h) (repealed 1989), precluded the provision of aKersey instruction to
adeadlocked jury during the sentencing phase of acapital trial and also argued that the instruction
was coercive under the circumstances of his case. Caruthers, 676 SW.2d at 942.

In addition to rather summarily regjecting any claim that the instruction was coercive
under the circumstances of the appellant’s case, the court in Caruthers more extensively explored
the appellant’ sargument concerning Tenn. Code Ann. § 39-2-203(h). The court acknowledged that
the statute “provide[d] that if ajury in acapital case ‘ cannot ultimately agree asto punishment, the
judge shall dismissthejury and. . . shall impose asentence of lifeimprisonment.”” Caruthers, 676
SW.2d at 942 (alteration in original). However, the court concluded:

The use of the adverb “u[l]timately” indicates the Legidature

anticipated a jury’s tentative inability to agree on punishment. In

such a case, the trid judge should exercise his discretion in

determining whether there is an ultimate disagreement as to

punishment. . . . No such abuse is shown here. . ..

Id.

Having carefully reviewed the abovecases, we find our supreme court’ sdecision in
Caruthersto be controlling. In thisregard, we note that, at the time of the appellant’ s offense, the
statute in Caruthers had since been repealed and replaced with Tenn. Code Ann. § 39-13-204(h)
(1993). That statute provides:

If thejury cannot ultimately agree on punishment, thetrid judge shall

inquire of the foreman of the jury whether the jury is divided over

25The prefatory sentences state: “ The verdict must represent the considered judgment of each juror. In order
to returnaverdict, it is necessary tha each juror agree thereto. Your verdict must be unanimous.” |d. These prefatory
sentences wer e included in the main charge during the guilt/innocence phase of the appellant’strial.
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imposing a sentence of death. If the jury isdivided over imposing a

sentence of death, the judge shall instruct the jury that in further

deliberations, the jury shdl only consider the sentences of

imprisonment for lifewithout possibility of parole and imprisonment

for life. If, after further deliberaions, the jury still cannot agree asto

sentence, the trial judge shall dismiss the jury and such judge shall

impose a sentence of imprisonment for life.
1d. As correctly noted by the State, in replacing therepealed statute, the legislature retained the
language “ ultimately” that wasthe subject of our supreme court’ sconstructionin Caruthers. “A rule
of statutory construction providesthat when the legslature reenacts an earlier statute, we presume
that it knows and approves of prior judicial constructions of that statute by the courts of that state.”
State v. Rhodes, 917 SW.2d 708, 712 (Tenn. Crim. App. 1995). Thus, we may assume that, in
enacting Tenn. Code Ann. 8 39-13-204(h), thelegid aturewasaware of our supreme court’ sdecision
in Caruthers and approved the court’s construction of the language “utimately” under the
circumstances of that case.

In applying Caruthers to the instant case, we conclude that there is no substantive
difference between providing the Kersey instruction in the context of ajury deadlocked “eleven to
one, with no foreseeable change” and providing the Kersey instruction in the context of a jury
deadlocked eleven to one when the one “ state[ 5] that he will not change his mind.” If no abuse of
discretion is shown in the one context, surely noneis showninthe other. That having been said, the
trial court in this case did not precisely comply with themandates of Kersey. Asin Caruthers, the
court in this case did not provide a Kersey instruction during its main charge to the jury in the
sentencing phase, athough the instruction was included in the main charge in the guilt/innocence
phase. Moreover, as previously noted, the trial court omitted three prefaory sentences from its
supplemental instruction. Nevertheless, thereisno indication that the supplemental instruction was
coercive, thereby vidating constitutional mandates, and we cannot conclude that the trial court’s
omissions from the Kersey instruction otherwise affirmatively affectedthejury’ sverdict. Tenn. R.
App. P. 36(b); Tenn. R. Crim. P. 52(a).

iv. Review Mandated by Tenn. Code Ann. § 39-13-206(c) (1993)%*
Pursuant to Tenn. Code Ann. § 39-13-206(c) (1993), this court must aso makethe
following determinations: (1) whether the sentence of death wasimposedin an arbitrary fashion; (2)
whether the evidence supportsthejury’ sfindings of statutory aggravating circumstances; (3) whether
the evidence supportsthejury’ sfinding that the aggravating circumstances outweigh any mitigating
circumstances; and (4) whether the sentenceisexcessive or disproportionate to the penalty imposed
in similar cases, considering the nature of the crime and the defendant.

a. Review of Aggravating and Mitigating Circumstances
Asnoted earlier, at the conclusion of the sentencing phase of the appellant’ strial and
in accordance with Tenn. Code Ann. 8§ 39-13-204 (1993), the jury found the aggravating

26Appellant’s issue VI(D).
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circumstancesthat the victim waslessthan twelveyears of age and the defendant was eighteenyears
of age or older, id. at (i)(1), and the murder was especially hanous, atrocious, or cruel in that it
involved torture or serious physical abuse beyond that necessary to producedezth, id. at (i)(5). We
believe that the evidence adduced at the appellant’s trial supports the jury's findings of these
aggravating circumstances. |nmaking thisdetermination, wehavereviewed the evidencesupporting
thejury’ sfindngsinalight most favorabl e to the State and have considered “whether . . . *arationa
trier of fact could have found the existence of the aggravating circumstance]s] beyond areasonable
doubt.”” Statev. Keen, 31 S\W.3d 196, 205 (Tenn. 2000)(quoting State v. Henderson, 24 S.\W.3d
307, 313 (Tenn.), cert. denied, _ U.S. _, 121 S. Ct. 320 (2000)).

First, JasmaWilson’ stestimony during the guilt/innocence phase, statements by the
appellant to the police admitted into evidence during the guilt/innocence phase, photographs of
Quintyn admitted during the guilt/innocence phase, and testimony by Dr. Young during the
sentencing phase clearly established that Quintyn was almost sixteen months old, and the appellant
wastwenty-fiveyearsold. Tenn. Code Ann. 8 39-13-204(i)(1). Second, testimony by both Dr. Rice
and Dr. Patterson during the guilt/innocence phase and the appellant’s statements to the police
established the heinous, atrocious, and cruel nature of Quintyn’smurder. Tenn. Code Ann. § 39-13-
204(i)(5).

Withrespect tothe“ heinous, atrocious, and crud” aggravating circumstance set forth
in Tenn. Code Ann. § 39-13-204(i)(5),” evidence of either torture or serious physical abuse beyond
that necessary to produce death will suffice. State v. Hall, 8 SW.3d 593, 601 (Tenn. 1999), cert.
denied,  U.S._ , 121 S. Ct. 98 (2000). Our supreme court has defined torture as “‘ the infliction
of severe physical or mental pain upon the victim while he or sheremainsalive and consdous.’” |d.
(quoting Statev. Williams, 690 S.W.2d 517, 529 (Tenn. 1985)); see also Statev. Morris 24 SW.3d
788, 797 (Tenn. 2000), cert. denied, _ U.S. _, 121 S. Ct. 786 (2001); Keen, 31 S.W.3d a 206. In
other words, the torture prong of the (i)(5) circumstance “requires a jury findng that the victim
remained conscious and sustained severe physical or mental pain between the infliction of the

27Although not raised by the appellant, we note thatin State v. Odom, 928 S.W.2d 18, 26 (T enn. 1996), in the

context of adefendant’ s conviction of felony murder in the perpetration of arape, our supreme court observed that rape,
asdefined by thelegislature, did not necessar ily entail “torture” or “serious phydcal abuse” within the meaning of Tenn.
Code Ann. § 39-13-204(i)(5). The court explained that,

[w]ere we to hold otherwise, every murder committed in the perpetration of rape

could be classified as a death-eligible offense. Such areault, obviously, would not

sufficiently narrow the class of perpetrators, nor would it distinguish the “worst of

the worst” for whom the ultimate penalty must be reserved.
Id. Inlightof that decision and notwithstanding our prior conclusion that the definition of theoffense inthis case was
itself a constitutionally adequate narrowing device, we simply note that aggravated child abuse, as defined by our
legislaturein Tenn. Code Ann. 88 39-15-401 (1993) and 39-15-402 (1993), does not necessarily entail “torture” or
“physical abuse beyond that necessary to produce death” within the meaning of Tenn.Code Ann. § 39-13-204(i)(5). See,
e.g., Malicoat v. State, 992 P.2d 383, 399 (Okla. Crim. App.), cert. denied, _ U.S. _, 121 S. Ct. 208 (2000)(holdingin
the context of similar statutesthat “[a] defendant may be convicted of child abuse murder dthough the victim did not
consciously suffer before death, [and,] [a]s conscious suffering is necessary foravalid finding that a murder is heinous,
atrocious or cruel, that aggravating circumstance does not merely duplicate the elements of child abuse murder”).
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wounds and thetimeof death.” Statev. Carter, 988 SW.2d 145, 150 (Tenn. 1999). In establishing
torture, the State need not offer expert testimony concerning theprecise level of pain inflicted upon
avictim. Statev. Nesbit, 978 SW.2d 872, 886 (Tenn. 1998). Rather, “jurors are free to use their
common knowledge and judgment derived from experience, observation, and reflection to decide
whether afact islogically deducible or reasonably inferred from the evidence.” 1d. Our supreme
court has also defined “serious physical abuse beyond that necessary to produce death” in the
following manner:

“Theword ‘serious’ alludesto amatter of degree. The abuse must be

physical, as opposed to mentd, and it must be ‘ beyond that’ or more

than what is ‘ necessary to produce death.” ‘Abuse’ is defined as an

act that is ‘excessive’ or which makes ‘improper use of athing,” or

which uses athing ‘in amanner contrary to the natural or legal rules

foritsuse.””
Morris, 24 SW.3d at 797 (quoting Statev. Odom, 928 S.W.2d 18, 26 (Tenn. 1996)); see also Keen,
31 S.W.3d at 206; Hall, 8 SW.3d at 601.

We conclude that the facts in the instant case satisfy both of the above deinitions.
Again, the appellant struck his son “very, very hard” in the head at least four times, causing brain
hemorrhaging, and struck his son at least once, but likely three times, in the abdomen with a
similarly great amount of force, causing hemorrhaging in three different locations. Additiondly,
bruising on Quintyn’s upper back suggested that “ someone [had] grabb[ed] the child and the ends
of thefingers[had] actually [dug] into the- - into theribsof thechild.” According totheappellant’s
own statement tothe police, Quintyn was consciousduringtheinfliction of hisinjuriesand for some
timethereafter. Indeed, following theinfliction of hisinjuries, Quintyn cried for at |east one minute,
after which he began to breathe heavily and make “whiningnoiseg[s].” According to the appellant,
Qui ntyn appeared to be sufferingpain. Finaly, the blowsto Quintyn’ shead alone caused thechild's
death. Accordingly, the undeniably seriousinjuriesto hisabdomen were* beyond tha necessary to
produce death.”

Having determined that a rational jury could have found the presence of two
aggravating circumstances beyond a reasonable doubt, our review of the mitigating evidence
presented on behal f of the appellant at the sentencing hearing, inthe context of the record asawhole,
further convinces us that a rationa jury could have found that these aggravating circumstances
outweighed any mitigating circumstances beyond a reasonable doubt.

b. Arbitrariness and Proportionality
Finally, based upon our review of the entire record, we conclude that the sentence
of death was not imposed in any arbitrary fashion. Moreover, we have conducted a comparative
proportionality review, the precise purposes of which “are to eliminate the possibility that a person
will be sentenced to death by the action of an aberrant jury and to guard against the capricious or
random imposition of the death penalty.” Statev. Bland, 958 S.W.2d 651, 665 (Tenn. 1997). Upon
conducting this review, we conclude that the appellant is not entitled to relief from his sentence.
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A comparative proportiondity review begins with the presumption that the death
penalty isproportionateto thecrimeof first-degreemurder. Statev. Henderson, 24 S\W.3d 307, 315
(Tenn.), cert. denied, _ U.S.__, 121 S. Ct. 320 (2000); Bland, 958 S.\W.2d at 662. Indeed, we have
aready hdd that, in the abstract, the imposition of the death pendty for the doffense of first degree
murder by aggravated child abuse doesnot violate prohibitionsagainst cruel and unusual punishment
contained in either the federal or state constitutions. Nevertheless, we must further determine
whether the penalty in this particular case is disproportionate to the punishment imposed on others
convicted of the same or a similar crime In this regard, our supreme court has “*not chosen to
formulatearigid objectivetest’ asthe’ standard of review for all cases.”” Statev. Cazes, 875 S.W.2d
253, 270 (Tenn. 1994). Rather, our determination is governed by the principle that, “[i]f the case,
taken asawhole, isplainy lackingin circumstances consistent withthose in similar casesin which
the death penalty has been imposed, the sentence of death in the case being reviewed is
disproportionate.” Bland, 958 S.W.2d at 665 and 668; see also Statev. Keen, 31 S.W.3d 196, 219
(Tenn. 2000). In applying this principle, we look at apool of cases including all “those cases in
whichacapital sentencing hearing was actudly conducted to determine whethe the sentence should
belifeimprisonment, life imprisonment without the possibility of parole, or death by electrocution,
regardlessof the sentence actually imposed.” Bland, 958 S.W.2d at 666. In selectingsimilar cases,
we examinethe application of aggravating and mitigating circumstances and otherwisecompare the
characteristics of both offenses and defendants. Id. at 667; Tenn. Code Ann. § 39-13-206(c)(1)(D)
(1993).

Characteristics relevant to the identification and comparison of similar offenses
include thefollowing: (1) the means of death; (2) the manner of death (i.e., whether the death was
violent, torturous, etc.); (3) the motivationfor the killing; (4) the place of death; (5) the similarity
of the victims' ciraumstances, includng age, physica and mental conditions, and the victims
treatment during the killing; (6) the absence or presence of premeditation; (7) the absence or
presence of provocation; (8) the absence or presence of justification; and(9) theinjury to andeffects
of the murder on nondecedent victims. Bland, 958 S.\W.2d at 667. Characteristics relevant to the
identification and comparison of similar defendantsincludethefollowing: (1) the defendant’ s prior
crimina record or prior criminal activity; (2) the defendant’s age, race and gender; (3) the
defendant’ smental, emotional, or physical condition; (4) the defendant’ sinvolvement orroleinthe
murder; (5) the defendant’s cooperation with authorities; (6) the defendant’s remorse; (7) the
defendant’ s knowledge of the helplessness of the victim(s); and (8) the defendant’s capacity for
rehabilitation. 1d. These factors are not exhaustive, and the reviewing court may consider other
characteristicsor factorsin comparing the characteristics of the offenseandthe appellant inthiscase
with offenses and defendants in the pool of cases. Keen, 31 SW.3d at 220.

With respect to the instant case, we initialy note that the appellant is African-
American. In Statev. Chalmers, 28 S.W.3d 913, 920 (Tenn. 2000), our supreme court reaffirmed
that race is one of the factors to be considered when comparing characteristics of defendants.
However, asin Chalmers, the appellant in this case does not allege and thereisno indication in the
record that the jury’ s sentencing determination was based upon race.

-53-



Rather, thejury in this case applied two aggravating circumstancesto the appellant’ s
convictionof first degree murder by aggravated child abuse: (1) thevictimwaslessthantwelveyears
of age, and the defendant was eighteen years of age or older, Tenn. Code Ann. § 39-13-204(i)(1)
(1993); and (2) the murder was especially heinous, atrocious, or cruel in that it involved torture or
serious physical abuse beyond that necessaryto producedeath, id. at (i)(5). Theunderlying factsand
circumstancesin this case have been detailed above. 1n summary, the appellant wasthefather of the
fifteen-month-dd victim and shared caretaking responsibilitiesfor both Quintyn and hissister with
the children’s mother. On the day of the murder, the appellant was caring for Quintyn while the
child’s mother was a work. The child dept for severd hours but, upon awak ening, began to cry.
The appellant changed Quintyn and gave him a bottle of milk, but the child continued to cry, at
which point the appellant struck the child a minimum of five timesin the head and abdomen with
extremeforce. Accordng to the appellant’ s own statement to the police, the child was conscious
during and after the abuse and appeared to bein pain. A medical examination and an autopsy of the
child revealed multiple bruises on Quintyn's body and severe internal injuries including
hemorrhagingin Quintyn’ s brain and abdomen. Therewas no proof that the appellant premeditated
his son’ s death; there was also no proof of adequate provocation or justification for the murder.

The twenty-five-year-old appellant was solely responsible for Quintyn’'s desth.
Moreover, following hisassault upon Quintyn, although the appel lant was awarethat he had severely
harmed the child, the appellant neglected to call 911, instead calling the child’ smother and awaiting
her arrival. Indeed, the appellant failed to call 911 even when the child stopped breathing someime
prior to Wilson’s arrival. The appellant’ s statement to the police reflects that his primary concern
at this point was the possibility that he might face legal consequences for his abuse of Quintyn.

The appellant did later attempt to perform CPR upon Quintyn. However, at the East
Tennessee Baptist Hospital, the appellant refused to cooperate with nurses in the emergency room
by providing medical information concerning his son and, indeed, appeared unconcerned about his
son. The record further establishes that the appellant was not candid in his statements to medical
personnel concerning the cause of Quintyn’s fatal injuries, nor was the appellant candid in his
statementsto the police or even to the defense psychologist, Dr. Y oung.

At the appellant’ s trial, the sole evidence that the appellant was suffering a mental
condition at the time of this offense consisted of Dr. Y oung’ stestimony during the sentencing phase
that the appellant was suffering from paranoid schizophrenia. However, the psychologist conceded
that psychological testing performed on the appellant did not uniformly support his diagnosis, and
the appellant did not satisfy the criteria for paranoid schizophrenia set forth in the DSM-1V, the
standard diagnostic tool of psychologistsand psychidrists. Moreover, other witnessestestifying on
behalf of the appellant, including Officer Lamb and Ms. Lindsay-McDaniel, stated that they had
never noticed any sign that the appellant was suffering from a mental illness. The State's
psychiatrist, Dr. Arnold, also examined the appellant and found no evidence of any mental disorder.

The record additionally indicates that the appellant’s childhood, while undeniably
lacking in stability and marked by periods of neglect, was not devoid of positive role models. Yet,
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the appellant possessesa prior history of abusive behavior toward young children, having pledguilty
at the approximate age of fifteen years to sexually abusing his five-year-old “ step-brother.”® The
appellant’s prior criminal history otherwise consists of a conviction in New York of illegaly
possessing a weapon.

Findly, the appellant demonstrated little, if any, remorse for his offense and, in a
statement to the police, essentially blamed Quintyn’s mother for spoiling the child and thereby
encouraging the child tocry. The appellant’s amenability to rehabilitation was also cast into doubt
by the testimony of hisfellow inmateinthe Knox County Jail, Salvador Ruiz, who, as noted earlier,
stated that the appellant had informed Ruiz that hewas participating in the Legal Lives Programin
order to “juke [, i.e., mislead] the people, whoever was charging him.”

In light of the above facts and drcumstances, we have attempted to conduct a
comparative proportionality review of cases which share, among others, the following
characteristics: (1) thedefendant was convicted of themurder of ayoung child; (2) the defendant was
acaretaker of the child; (3) the defendant used asimilar method to causethe child’ sdesth, i.e., child
abuse; (4) the defendant failed to immediaely seek medical assistance for the child; (5) the jury
applied the (i)(5) aggravator; (6) thedefendant did not premeditate the murder; (7) the defendant
exhibited little, if any, remorse for the crime; (8) the defendant presented evidence of a mental
condition; and (9) the defendant possessed some history of abusive behavior toward young children.

We initially distinguish the recent case of State v. Bobby G. Godsey, No. E1997-
00207-CCA-R3-DD, 2000 WL 1337655, at *26 (Tenn. Crim. App. at Knoxville, September 18,
2000), inwhich this court held that the defendant’ s sentence of death for the offense of first degree
felony murder during the perpetration of aggravated child abuse was disproportionate. In Godsey,
the jury found only oneaggravating circumstance, that the victim was|less than twelve yearsof age,
and the defendant was eighteen years of age or older. Tenn. Code Ann. § 39-13-204(i)(1) (1995).
Asto the underlying facts and circumstances of the case the record in Godsey, No. E1997-00207-
CCA-R3-DD, 2000 WL 1337655, at * 2, establishedthat the twenty-two-year-old defendant served
as a caretaker of his girlfriend’s seven-month-old child. Id. at *17. Asin the instant case, the
defendant in Godsey reacted violently to the child’s persistent crying. 1d. Asaresult, the child
suffered fracturesto hisskull and onearm, ultimately dying dueto cerebral edemaor swelling of the
brain. 1d. at *2. Asin theinstant case, the defendant in Godsey delayed seeking treatmert. 1d. at
**3-4. Unliketheinstant case, expert testimony at Godsey’ strial indicated that thevictim’ sinjuries
were consistent with a single act of violence. Id. at **5-6. Unlike the instant case, amistake in
medical treatment may have lessened the victim’schances of survival. 1d. at *26. Also unlike the
instant case, the Godsey defendant had no prior history of abusive behavior toward children, and his
criminal record consisted solely of misdemeanor convictions. 1d. at **18 and 26. Finally, unlike

28Agai n, during the sentencing phase, the appellantintroduced testimony concerning his juvenile conviction
of sexually abusing his step-brother. Thejury could consider the appellant’s juvenile record in assessing the weight to
be accorded mitigating factors. See, e.g., Strouth v. State, 999 S.W .2d 759, 767 (T enn. 1999), cert. denied,  U.S.
120 S. Ct. 1437 (2000).
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the instant case, the Godsey defendant demonstrated genuine remorse for the victim at the hospital
upon learning of his death, and this court noted the defendant’ s amenability to rehabilitation. 1d. at
*18.

In short, having compared the offense and the defendant in Godsey with the offense
and the appellant in theinstant case, we must conclude that Godsey doesnot control theresult inthis
case. Nevertheless, we take note of another case in which a jury declined to impose a sentence of
death upon a defendant for the offense of first degree murder by aggravated child abuse. In Statev.
Terrence L. Davis No. 02C01-9511-CR-00343, 1997 WL 287646 (Tenn. Crim. App. at Jackson,
June 2, 1997), the twenty-year-old defendant was convicted of thefirst degree murder by aggravated
child abuse of hisgirlfriend’ stwenty-two-month-old daughter. Asin Godsey, the sole aggravating
circumstance applied by the jury was the age of thevictim. At trial, the evidence established that,
during the week in which the victim died, the defendant was caring for the victim during the day
while her mother worked at Cracker Barrel. 1d. at *2. According to the defendant’ s confession, he
“whipped” the victim severa days prior to her death for bresking aglass. 1d. a*3. Additiondly,
he “ spanked” the victim on the day of her death. 1d. When the victim stopped breathing, he called
911. Id. at*2. Anautopsy of thevictim reveal ed that she had died of “multipleblunt forceinjuries,”
including abrasions, contusions, and brokenribs. Id. at *3. The patholog st noted more than fifty
impact sites on the child’s body. Id. The victim’s mother testified that she had never previously
observed the defendant abuse the child. 1d. at *2. The defendant had no prior criminal record.

Some might argue that the murder in the Davis case was “worse” than the instant
murder due to the greater number of impact sites on thevictim’sbody. Wesimply notethat we are
not required to find that ajury has never imposed a sentence less than death in acase involving a
similar murder or even amore atrocious murder. State v. Smith, 993 SW.2d 6, 21 (Tenn.), cert.
denied, 528 U.S. 1023, 120 S. Ct. 536 (1999); see also Henderson, 24 SW.3d at 315. In other
words, “the isolated decison of a jury to afford mercy does not render a death sentence
disproportionate.” 1d.; see also Keen, 31 SW.3d at 222. “[O]ur [exclusive] duty ‘isto assure that
no aberrant death sentenceis affirmed.”” Henderson, 24 SW.3d at 315. Moreover, we havefound
cases in Tennessee, similar to the instant case, in which the death penalty has been imposed:

In State v. Hale, 840 S.\W.2d 307, 308 (Tenn. 1992), the twenty-one-year-old
defendant was convicted under the original Scotty Trexler Lav of the first degree murder by
aggravated child abuse of hisgirlfriend’ stwo-year-dd son. Inimposing asentence of death, thejury
applied aggravating circumstances including the age of the victim and the heinous, atrocious, and
cruel nature of the murder. 1d. The evidence adduced at trial indicated that the defendant had
repeatedly struck the victim for defecating and urinating in his clothes. 1d. at 310. A blow to the
child’ s abdomen or a“severe squeeze” caused adeep tear inthe liver and atear in the small bowel
mesentery, as a result of which injuries the child bled to death. Id. An autopsy also reveaed
numerous fresh bruises and abrasions. 1d. Moreover, the evidence established that the defendant
had previously abused the child. 1d. at 309. Otherwise, the defendant possessed a criminal record
of misdemeanor and felony convictions of passing worthless and forged checks. The defendant
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possessed averageintelligence but wassuffering from aborderline personality disorderwith marked
anti-social features and a disassociative personality disorder.

As noted earlier, our supreme court in Hale, 840 SW.2d at 314, concluded that
“punishment [was] disproportionate to the crime on which the jury was charged.” However, itis
apparent from the opinion that the court reached this conclusion in light of its earlier holding that
the Scotty Trexler Law on its face encompassed killings committed during the course of any child
abuse, including misdemeanor child abuse, id. at 312, and not as aresult of its examination of the
facts of the particular case, which would have supported a finding of aggravated child abuse. See
Tenn. Code Ann. § 39-4-401 (1988); Tenn. Code Ann. 8 39-4-402 (1988). In other words, the court
was concerned with “the ‘ abstract evaluation of the appropriateness of a sentence for a particular
crime’” and not with the appropriateness of the penalty imposed in that particular case when
compared with the punishment imposed on others convicted of the sasmecrime. Bland, 958 S.W.2d
at 661-662.

In Statev. Brown, 836 S.W.2d 530 (Tenn. 1992), the defendant was convicted of the
first degree, premeditated murder of his four-year-old son and was sentenced to death. Id. at 533.
It is unclear which aggravating circumstances the jury applied in sentencing the defendant.
Nevertheless, the evidence adduced at trial reveal ed that the defendant had inflicted repeated blows
to his son’s head, resulting in fractures of the victim’s skull and cerebral edema or swelling of the
brain. Id. at 534. The “pressure in theskull resulted in [the vidim’ g] aspiration of his own vomit
and his ultimate death.” |d. Additionally, an autopsy revealed that the victim had suffered blows
to the abdomen, liver, and kidneys. 1d. at 535. Older bruises and injuriesreflected past abuse of the
child. 1d. The defendant was* probably borderline mentally retarded” and suffered from recurrent
major depression and adependent personality disorder. 1d. at 536. Our supreme court reduced the
appellant’ s conviction of first degree murder to second degree murder due to alack of evidence of
premeditation. 1d. at 543. The offense in Brown occurred prior to the enactment of the Scotty
Trexler Law and its successors.

Other cases in Tennessee in which a defendant has murdered a young child have
largely involved an accompanying rape rather than the offense of aggravaed child abuse:

For example, in State v. Keen, 31 SW.3d at 201-202, the twenty-seven-year-old
defendant was convicted of first degree felony murder of his girlfriend’ s eight-year-old daughter,
committed during the perpetration of a rape. In sentencing the defendant, the jury considered
aggravating circumstances including the age of the victim and the heinous, atrocious, and cruel
nature of the murder. 1d. at 205. The evidence adduced at trial established that the defendant raped
the child while choking her, possibly with a shoelace. 1d. at 203-204. When the child stopped
breathing, the defendant threw her into ariver. 1d. at 203. Anautopsy of the victim’sbody revealed
multiple scrapes and bruises to the child’ s face and neck and a deep ligature mark around the front
of her neck. 1d. at 204. The autopsy further indicated that the childwas alive when she was thrown
intotheriver. 1d. Thedefendant possessed high intelligence but was suffering fromattention deficit
disorder, post-traumatic stress disorder, and seriousdepression. 1d. Additi onally, the appellant had

-57-



been sexually abused asachild. 1d. at 205. The defendant possessed no criminal record. Findly,
thedefendant demonstrated remorsefollowingtheoffense. 1d. at 221. Our supreme court concluded
that a sentence of death was proportionate to the offense. 1d. at 223. See also State v. Vann, 976
S.W.2d 93 (Tenn. 1998); Statev. Irick, 762 SW.2d 121 (Tenn. 1988); Statev. Coe, 655 S.W.2d 903
(Tenn. 1983).

Inthe category of casesinvolving the murder of ayoung child during theperpetration
of arape, asin the category of casesinvolving murder by aggravated chil d abuse, we acknowledge
that some juries have declined to impose a sentence of death. However, in the two cases discussed
below, we notethat the defendants, unlike the appellant, did not abuse aposition of trust. Moreover,
the defendants’ intoxication at the time of the offense may have played an important role in the
juries decisions. Thereisno evidencein theinstant casethat the defendant wasunder theinfluence
of any intoxicant.

In State v. Paul William Ware, No. 03C01-9705-CR-00164, 1999 WL 233592, at * 1
(Tenn. Crim. App. at Knoxville, April 20, 1999), perm. to appeal denied, (Tenn. 1999), thetwenty-
five-year-old defendant was convicted of the first degree felony murder of a four-year-old child
during the perpetration of rape. The jury found aggravating circumstances including the ageof the
victim and the heinous, arocious, and cruel nature of the murder. Nevertheless, the jury chose to
imposeasentence of lifeimprisonment without parole. 1d. The evidence adduced at the defendant’ s
trial established that the defendant was an acquai ntance of the victim’ sfamily and wasfound in the
victim’s apartment lying nude and unconscious beside the nude body of the victim. Id. at **1 and
4. An autopsy revealed that the child had been vaginally and anally raped and had died as aresult
of asphyxiation. Id. at **4 and 6. Therewas evidence that thedefendant was extremely intoxicated
at thetime of the offense. Id. at **2-3. The defendant had no prior record of criminal convictions.

InStatev. JamesLIoyd dulian, I, No. 03C01-9511-CV-00371, 1997 WL 412539, at
*1 (Tenn. Crim. App. at Knoxville, July 24, 1997), the twenty-three-year-old defendant was
convicted of first degree felony murder of the threeyear-old victim, committed during the
perpetration of akidnapping and rape. Thejury found aggravating drcumstancesincluding the age
of the victim and theheinous, atrocious, and cruel nature of the murder but imposed a sentence of
lifeimprisonment without parole. 1d. The evidence adduced at trial established that the defendant
was afriend of the victim’ s parents. Id. He raped the victim and choked her to death. I1d. at *2. At
the time of the offense, the defendant had consumed a fifth of bourbon and smoked marijuana.
Moreover, the defendant had himself been sexually abused as a child by his grandfather and was
suffering fromamixed personality disorder and adepressivedisorder. He possessed aprior criminal
record including convictionsof drug possession, driving under theinfluence of anintoxicant, assault,
evading arrest, and reckless endangerment.

Findly, asin Godsey, No. E1997000207-CCA-R3-DD, 2000 WL 1337655, at ** 21-
25, wefind areview of cases from other jurisdictions to be helpful in conducting our comparative
proportionality review:

-58-



For example, in Statev. L opez, 847 P.2d 1078, 1081 (Ariz. 1992), the defendant was
convicted of the first degree felony murder of his oneyear-old on, committed during the
perpetration of child abuse. In imposing a sentence of death, the jury found aggravating
circumstances including the age of the victim and the heinous, cruel, and depraved nature of the
murder. 1d. at 1083-1084. The evidence adduced at the defendant’ strial revealed that thechild had
died as a result of blunt force traumato the head, chest, and abdomen, causing a fractured skull,
hemorrhaging of the brain, hemorrhaging of the spleen and adrena gland, a tom pancreas, and a
lacerated bowel. 1d. at 1083. Additionally, the doctor who performed the autopsy on the victim
noted numerous bruisesof varying agesonthe child’ sface, chest, back, and buttocks. The defendant
providing several different accounts of the child’sinjuries. Id. at 1081-1083. In one account, the
defendant claimed that the child had pulled a night stand down on top of him. Id. at 1081. In
another account, he admitted that he hit the child because he was angered when the child urinated
following abath. Id. at 1082. The defendant refused to takethe child to the hospital following the
abuse. |d. The defendant daimed that he was unaware of the severity of the child’sinjuries. 1d.
The defendant had a prior conviction of child molestation. Id. at 1092.

In Statev. Jones, 937 P.2d 310, 313 (Ariz. 1997), the defendant was convicted of the
felony murder of the four-year-old victim, committed during the perpetraion of child abuse. The
jury imposed a sentence of death on the basis of aggravating circumstancesincluding the age of the
victim and the heinous, cruel, and depraved nature of the murder. 1d. The evidence adduced at trial
established that, at the time of this offense, the defendant was sharing atrailer with the vidim, the
victim’smother, and her siblings. 1d. Thevictim died of peritonitis. Id. Anautopsy revealed that,
on the day prior to her death, she had suffered multiple blows, including ablow to her abdomen that
caused her small intestineto rupture. 1d. She had also suffered asexual assault. 1d. The defendant
delayed the provision of medical treatment to the child. 1d. The defendant goparently possessed no
prior criminal record although “the defendant began using drugswhen hewasateen and wasaheavy
user of methamphetamine at the time of the murder.” 1d. at 322.

InAndrew L ukehart v. State, No. SC90507, 2000 WL 1424534, at * 1 (Fla. September
28, 2000)(publication pending), the twenty-two-year-old defendant was convicted of thefirst degree
murder of hisgirlfriend s five-month-old daughter and was sentenced to death. The court claified
that the defendant’ sfirst degree murder conviction was supported by a theory of felony murder
during the commission of aggravated child abuse. 1d. at *14. Moreover, the court clarified that the
defendant’s sentence of death was supported by aggravating circumstancesincluding thedefendant’s
commission of a prior violent felony and the defendant’s commission of felony murder during
aggravated child abuse, the latter aggravating circumstance requiring consideration of the victim’s
especially young age. 1d. at *18. The evidence adduced at trial established that the defendant
inflicted at least five blows to the head of the victim, two of which caused fracturesin the child's
skull. Id. The state medical examiner also noted bruises on the child' s head and arm that had
occurred shortly before the child’ sdeath. Id. At trial, the defendant testified tha, at the time of the
offense, he was changing the child’ s digper, and she repeatedly pushed herself up onto her elbows.
Id. at *2. The defendant responded angrily by pushingthe child’ s head and neck onto thefloor. 1d.
When the baby stopped breathing, he attempted to perform CPR. 1d. However, his efforts proved
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unsuccessful, and he panicked, transporting the child’ sbody to anearby pond and throwing the body
into the pond. 1d. Theappellant’scriminal record included aprior conviction of felony child abuse
relating to another child, for which conviction he was on probation at the time of the instant offense.
Id. With respect to thevictim in this case, the evidence suggested that the defendant had previously
been an “ affectionate father figure.” 1d. at *14. The evidence further indicated that the defendant
had himself suffered child abuse, including sexual abuse, asachild. Id. at *2.

In State v. Elliot, 475 S.E.2d 202, 207 (N.C. 1996), the defendant was convicted of
the first degree premeditated murder of his girlfriend’ s two-year-old daughter. He was sentenced
to death on the basis of the heinous, atrocious, or cruel nature of the murder. Id. at 224. The
evidence adduced at trial established that the defendant slammed the child’ s head into the floor six
or seven times. Id. at 207. The child died as a result of massive head injuries. 1d. at 208.
Additionally, an autopsy of the child revealed bruises on the child’s cheeks, eyes, pubic area,
buttocks, feet, and chest, a fracture to the left wrist, and a rupture in the membrane attaching the
child’slipto her gum. 1d. Additionaly, thirty percent of the child’s hair had been pulled from her
head. Id. Therewasevidence of prior abuse. Id. at 207. The defendant was “coming off” cocaine
at the time of the murder. 1d. at 208. The defendant possessed no prior criminal record. 1d. at 224.

In Malicoat v. State, 992 P.2d 383, 391 (Okla. Crim. App.), cert. denied,  U.S.
121 S. Ct. 208 (2000), the defendant was convicted of thefirst degree felony murder of histhirteen-
month-old child. Id. at 391-392. The jury imposed a sentence of death on the bad's of the heinous,
atrocious, or cruel nature of the murder and the probability that the defendant would commit future
criminal acts of violence. Id. The evidence adduced at trial esablished that the victim died as a
result of ahead injury and abdominal hemorrhaging. 1d. at 392. Additionally, the child’sfaceand
body were covered with bruises, her body had three bite marks, and she had broken ribs. Id. The
defendant worked at night and cared for the victim during the day while the victim’s mother was at
work. Id. The defendant admitted to previously poking the child in the chest and biting her. Id.
Additionally, he admitted that he had hit her head on a bed frame and punched her twice in the
stomach. 1d. According to the appellant, when he punched the child in the stomach, she stopped
breathing. Id. He successfully administered CPR but otherwise failed to seek medical attention.
Id. The child subsequently died. 1d. The appellant asserted at trial thet, at the time of the offense,
he was exhausted due to his work schedule. 1d. Additionally, the evidence established that the
defendant had himself been severely abused as a child. 1d. The defendant did not have a prior
criminal record. 1d. at 397. However, the defendant’ s estranged wife testified concerningher abuse
by the defendant. 1d. The court noted the defendant’ s lack of remorse for his offense. 1d. at 398.

In Fairchild v. State 998 P.2d 611, 615 (Okla. Crim. App. 1999), the defendant was
convicted of murder by child abuse of his girlfriend’s three-year-old son. The jury imposed a
sentenceof death onthebasisof the especially heinous, atrocious, or cruel aggravating circumstance.
Id. The evidence adduced at trial established that the defendant died as a result of brain damage
caused when the defendant threw the child “ against the vertical surface of the folded-down wing of
adrop-leaf table.” 1d. The defendant was enraged because the victimwas crying. Accordingly, he
held thevictim’ s buttodks against a hot wall heater, strudk the victim multiple times, and threw him
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againstthetable. Id. at 616. Overall, the child suffered twenty-six blowsto hisbody. 1d. Whenthe

child stopped breathing, the defendant immediately called 911. 1d. Apparently, the defendant had
no prior criminal record.

No two cases are identical with respect to either circumstances or defendants.
Henderson, 24 S.W.3d at 315. With that in mind and after reviewing the cases discussed above and
many other cases not herein detailed, we are of the opinion that the penalty imposed by thejury in
this case is not disproportionate to the penalty imposed in similar cases.

[11. Conclusion
In summary, foll owing a careful and extensive review of the record and the parties
briefs and upon making the determinationsrequired by Tenn. Code Ann. § 39-13-206(c)(1) (1993),

we affirm both the appellant’ s conviction of first degree murder by aggravated child abuse and his
sentence of death.

NORMA McGEE OGLE, JUDGE
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