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James Hannah, an employee of Y ellow Freight System, Inc., the employer, first suffered a
compensableback injury on June 26, 1996, whilelifting atrailer door. Hesuffered aherniated disk,
which was surgically repaired, and for which he was awarded permanent partial disability benefits
based on 20 percent to the body as awhole and lifetime medical benefits. He returned to work, but
only sporadically. Heinjured hisback againin July 1997.

When hewasdenied additional disability benefitsfor the second injury, heinitiated thiscivil
action against the employer and the Second I njury Fund, seeking permanent total disability benefits
for his physical and psychological injury. The employer and the Fund insisted the alleged second
injury was a mere manifestation of the first injury. By an amended complaint, Mr. Hannah
demanded bad faith penalties against the employer. The case was taken under advisement by the
trial court following trial on May 11, 2000 and July 20, 2000.

Thetria court weighed and eval uated conflicting evidenceand filed amemorandum, finding
the employee to be permanently and totally disabled as aresult of asecond compensableinjury. In
the case of permanent total disability, acovered injured employeewill receive, asdisability benefits,
sixty-six and two-thirds percent of the wages received at the time of the injury, subject to the
maximum weekly benefit and minimum weekly benefit, but not beyond the employee’ s sixty-fifth
birthday, provided, that withrespect to disabilitiesresulting frominjurieswhich occur after age sixty,
regardless of the age of the employee, permanent total disability benefits are payable for aperiod of
260 weeks. Tenn. Code Ann. 8§ 50-6-207(4)(A)(i).

The award was apportioned between the employer and the Fund. The plaintiff’s attorney’s
fee was commuted to alump sum but no amount was fixed. The claim for bad faith penalties was
denied. Afterthetrial court filed its memorandum on October 3, 2000, the plaintiff died on October
17, 2000. On October 19, 2000, the plaintiff’s attorney lodged with the court a proposed order
reflecting thefindings of the court’ s memorandum opinion. The chancellor signed the order, but did
not file it. Instead, the trid court, after hearing pos-trial motions, filed a judgment awarding
disability benefits from the date of injury to the date of death and approved an attorney’ sfee equd
to 20 percent of the recovery. The substituted plaintiff, Tommy Hannah, has appealed.

Appellatereview isdenovo upon therecord of thetrial court, accompanied by apresumption
of correctness of the findings of fact, unless the preponderance of the evidence is otherwise. Tenn.
Code Ann. 8§ 50-6-225(e)(2). The reviewing court is required to conduct an independent
examination of the record to determine where the preponderance of the evidence lies. Wingert v.
Government of Sumner County, 908 SW.2d 921, 922 (Tenn. 1995). Conclusionsof law are subject
to de novo review on appeal without any presumption of correctness. Nutt v. Champion Intern.
Corp., 980 S.W.2d 365, 367 (Tenn. 1998). Issues of statutory construction are solely questions of
law. Bryant v. Genco Stamping & Mfg. Co., 33 SW.3d 761, 765 (Tenn. 2000). Where the trial
judge has seen and heard the witnesses, especially if issues of credibility and weght to begiven oral
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testimony are involved, considerable deference must be accorded those circumstances on review,
becauseitisthetrial court which had the opportunity to observethewitnesses’ demeanor and to hear
the in-court testimony. Longv. Tri-Con Ind., Ltd., 996 SW.2d 173, 177 (Tenn. 1999). Thetria
court’ sfindingswith respect to credibility and weight of theevidencemay generally beinferred from
the manner in which the court resolves conflicts in the testimony and decides the case. Tobitt v.
Bridgestone/Firestone, Inc., 59 SW.3d.57, 61 (Tenn. 2001).

The appellant first contends the trial court erred in failing to base the attorney’ s fee on 400
weeks. Attorneys feesin contested cases of permanent total disability are calculated upon thefirst
400 weeksof disability. Tenn. Code Ann. 8 50-6-207(4)(A)(iii). Anattorney’sfeefor representing
an employee for the purpose of recovering workers' compensation benefits may not exceed twenty
percent of the amount of recovery or award obtained on behalf of the employee, must be paid by the
party who employsthe atorney, and is subject to court approvd. Tenn. Code Ann. 8§ 50-6-226(a).

On December 1, 2000, the plantiff’s counsel, Ann Buntin Steiner and Frank Steiner, filed
amotion for approval of proposed attorneys' fees. Themotion spelled out in detail thework thetwo
attorneys had donein the case and estimated the time spent by them to be “four to six weeks.” The
motion also set forth the attorneys’ qualifications and experience.

Ann Buntin Steiner is a graduate of the Vanderbilt Law School and has practiced law in
Tennesseefor fifteen years. She spendsapproximately 15 percent of her timerepresenting plaintiffs
in workers compensation cases. Frank Steiner is a 1956 graduate of Vanderbilt University Law
School. Hehas extensive experience asalawyer for the federal government and hasbeenin private
practice since 1989. They requested a fee of $39,300.00 plus $300.00 in discretionary costs. The
motion was accompanied by appropriate affidavits.

On December 7, 2000, the employer filed a motion to ater or amend the court’s
memorandum. On January 29, 2001, the trial court entered afinal judgment in which it awarded,
inter alia, disability benefitsfrom the date of theinjury until the date of death, aperiod of 170 weeks,
and an attorney’ s fee based on 20 percent of the actual recovery, rather than 20 percent of what Mr.
Hannah would have recovered after 400 weeks, if he had lived.

The argument advanced by the appellant is that the attorney’ s fee should be based on the
original award rather than the reduced recovery brought about by the untimely and unrelated death
of the injured employee.

This is a contested case of permanent total disability. Thus 8 50-6-207(4)(A)(iii) is
applicable. It appears from the record that, except for the untimely and unrelated death of Mr.
Hannah, the fee would have been calculated on the first 400 weeks of disability and paid by the
employer in alump sum. The fee could not have exceeded 20 percent of Mr. Hannah's recovery
during the first 400 weeks and would have been deducted from that recovery.



At least onecaseinvolved similar circumstances. In Summersv. Knoxville Utilities Board,
1998 WL 560182 (Tenn. Sp. Workers Comp.), the injured employee who had been awarded
permanent total disability benefits died, from an unrelated cause, within the first 400 weeks of his
injury. Hisattorney had already been paid alump sum fee calculated on the first 400 weeks, asthe
statute requires. The employer sought an order from the trial court requiring the attorney to remit
the“unearned” portion of thefee. Thetrial court denied therequest. Onappeal, thiscourt affirmed.
Citing Larson, “Effect of Subsequent Events on Fee Awards,” Workmens Compensation Law, 8
83.13(i), p.15-1401, we held that an attorney’s fee should be based on the facts as to his or her
services in the case as of the time the services were rendered and should not be at the mercy of
subsequent or collateral eventsover which theattorney hasno control. Inthe present case, it appears
from our independent examination of the record that the trial court based its decision to reduce the
attorney’ sfee on subsequent eventsrather than facts existing at the timethe attorneys’ serviceswere
rendered. We thereforeremand the casefor congderation in accordance with the rule in Summers.

The appellant next assertsthetrial court erred in denying her demand for abad faith penalty.
An employer or itsinsurer who fails to pay compensation benefits as required by the Act may be
required to pay a pendty of six percent on any unpaid installments, Tenn. Code Ann. § 50-6-
205(b)(3), but only if such failure to pay results from bad faith on the part of such employer or
insurer, Mayes v. Genesco, Inc., 510 SW.2d 882, 885 (Tenn. 1974), in which case the penalty is
mandatory. Woodall v. Hamlett, 872 SW.2d 677, 679 (Tenn. 1994). The tria court found the
employer’ sfailureto pay to be based on agood faith belief that Mr. Hannah' sinjury was not a new
one, but amanifestation of onefor which he had already been fully compensated. Theevidencedoes
not preponderate otherwise.

Additionaly, if anemployer wrongfully failsto pay an employee’ s claim for temporary total
disability payments, the employer shall beliable, in the discretion of the court, to pay the employee,
in addition to the amount due for temporary total disability payments, a sum not exceeding twenty-
five percent of such temporary total disability claim; provided, that it is made to appear to the court
that the refusal to pay such claim was not in good faith and that such failure to pay inflicted
additional expense, loss or injury upon the employee; and provided further, that such additional
liability shall be measured by the additional expense thus entailed. Tenn. Code Ann. § 50-6-
225(0)(2)(i). From aconsideration of all the facts and circumstances, we cannot say the trial court
abused its discretion by faling to award a bad faith penalty.

Thetrial court found Mr. Hannah’ scompensation rateto be $464.60 per week. Theappellant
next contends the evidence preponderates against that finding and in favor of $492.80 per week.

Disability benefits are computed on aweekly basis and, subject to maximum and minimum
amounts fixed by law, are based on the employee’ s average weekly wages, or the earnings of an
injured employee in the employment in which he was working at the time of theinjury during the
fifty-twoweeksimmediately preceding the date of theinjury, divided by fifty-two. Tenn. Code Ann.
8 50-6-102(a)(1)(A). Days lost because of sickness or other fortuitous circumstances should be
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deducted. Russell v. Genesco, Inc., 651 SW.2d 206, 209 (Tenn. 1983). Where an employeeworks
part time, or has been employed for less than fifty-two weeks immediately preceding theinjury, his
average weekly wageisordinarily computed by dividing thetotal wagesreceived during the year by
the number of weeks during which theemployeereceived wages. Gaw v. Raymer, 553 SW.2d 576,
580 (Tenn. 1977). Asnoted above, Mr. Hannah' s compensation rate was sixty-six and two-thirds
percent of his average weekly wage.

Theproof reflectsthat James Hannah worked atotal of el ght weeksduring thefifty-two week
period immediatdy preceding hisinjury and earned $5,575.40. Using the above formula, the trial
court correctly found the applicable compensation rate to be $464.60.

The appellant next questionsthe disallowance of certain medical expenses. Whenacovered
employee suffers an injury by accident arising out of and in the course of his employment, his
employerisrequired to provide, free of chargeto theinjured employee, dl medical and hospital care
which is reasonably necessary on account of the injury. Such care includes medical and surgical
treatment, medicine, medical and surgical supplies, crutches, artificial membersand other apparatus,
nursing services or psychological services as ordered by the attending physician, dental care, and
hospitalization. Theonly limitation asto theamount of the employer’ sliability for such careissuch
charge asprevail for similar treatment in the community where the injured employeeresides. Tenn.
Code Ann. 8 50-6-204(a)(4)(A). Theinjured employee is required to accept the medical benefits
provided by the employer and must consult with the employer before choosing atreating physician
or operating surgeon. State Auto Mut. Ins. Co. v. Cupples, 567 S.W.2d 164 (Tenn. 1978). Unless
the injured employee has areasonable excusefor the failure to consult with the employer first, the
injured employee may be responsible for his own medical expenses. Emerson Electric Co. v.
Forredt, 536 S.W.2d 343, 346 (Tenn. 1976). Themedical expensesdisallowed by thetrial court were
either excessive, not authorized by the employer or not shown by the proof to be reasonably
necessary.

Prior to oral arguments, the gppellant was allowed to submit, as an additional issue, the
argument that the decedent’s estate is entitled to receive the benefits the decedent would have
received if he had lived for 400 weeks, citing, as authority for the argument, the rule in the recent
case of Warrick v. Cheatham County Highway Dept., 60 SW.3d 815, 818 (Tenn. 2001). In that
case, we held, “aworker’s personal representative may recover benefits on behalf of the deceased
employee from the time of the injury to the time of death, even though the worker’s death was
unrelated to the employment,” overturning previous rulings which had disallowed any non-
adjudicated benefits when aiinjured worker died from an unrelated cause. We are unaware of any
authority for an award of disability benefits, adjudicated or otherwise, beyond the date of aninjured
worker’ s death.

For the above reasons, the cause is remanded to the Chancery Court for Davidson County
for further consideration of the atorney’s fee issue. The judgment of that court is affirmed in all
other respects. Costs on appeal are taxed to the parties, one-half each.



JOE C. LOSER, JR.
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JUDGMENT

This case is before the Court upon the entire record, including the order of referrd to the
Specia Workers’ Compensation A ppeal sPandl, and thePanel’ sMemorandum Opi nion setting forth
its findings of fact and conclusions of law, which are incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of the Panel should be
accepted and approved; and

Itis, therefore, ordered that the Panel’ s findings of fact and conclusions of |aw are adopted
and affirmed, and the decision of the Panel is made the judgment of the Court.

Costswill be paid by the parties, one-haf each, for which execution may issue if necessary.

IT ISSO ORDERED.

PER CURIAM



