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This workers compensation gppeal has been referred to the Special Workers Compensation
Appeals Panel of the Supreme Court in accordance with Tenn. Code Ann.8 50-6-225(¢e)(3) for
hearing and reporting to the Supreme Court of findings of fact and conclusions of law. Inthiscase,
the employer, La-Z-Boy, Inc., filed suit to resolve aworkers' compensation dispute between La-Z-
Boy, Inc., and PatriciaVVan Winkle, its employee. Thetrial court found the defendant sustained a
one percent medical impairment to her left arm as aresult of carpal tunnel syndrome and awarded
her fifty percent disability to her left arm. The court found the defendant suffered no disability to
theright arm as aresult of carpal tunnel syndrome. The employer appeal ed the judgment and avers
thetrial court award isexcessive based uponthe medical evidenceinthiscase. Theemployeeasserts
thetrial court should have found her to be one hundred percent disabled based upon the evidencein
the case. Further, the employee argues that the trial judge erroneously dlowed an occupational
therapist to give opinions on medical matters which were beyond hisfield of expertise. Wereverse
the judgment in this case and remand the caseto the trid court for further proceedings.

Tenn. Code Ann. 8§ 50-6-225(e) (1999) Appeal as of Right; Judgment of the Circuit Court is
Reversed and Remanded

JoHN K. BYERS, SR.J., delivered the opinion of the court, in which E. RILEY ANDERSON, J., and
ROGER E. THAYER, SpP.J., joined.

David C. Nagle, Chattanooga, Tennessee, for the appellant, LaZ-Boy, Inc.
Michael A. Wagner, Chattanooga, Tennessee, for the appellee, Patricia Van Winkle.
MEMORANDUM OPINION

Thereisno dispute concerning the fact that the empl oyee deve oped carpal tunnel syndrome
ineacharmwhileemployed by La-Z-Boy, Inc., and that carpal tunnel surgery wasperformed on each



arm - the left on January 19, 2001, and the right on February 2, 2001.

We do not believeit is necessary to go into great detail concerning the medical evidencein
this case. Rather, we focus on the reasoning of the trial court in the acceptance of the evidence
presented by La-Z-Boy, Inc. over the evidence presented by the employee.

Theevidence of physicianswasintroduced by way of standard C-32 medical reports. These
consisted of areport by a Dr. Walwyn, filed by the employee, and a report of a Dr. Boyd, filed by
the employer.

According to thereportsintroduced at trial, Dr. Walwyn examined the empl oyee on October
22, 2001. Hisreport found the employee retained an eight percent impairment rating. The report
noted hereviewed an EM G report but did not state the date uponwhich thetest was performed. The
report also included the results of an April 20, 2001 physical cepacity evaluation, and his
examination of the defendant.

Dr. Boyd spent one and one-half hours with the employee. She reviewed the operating
physician’ snotes, physical thergpy reports, and nerve conduction studies which were performedin
November of 2001 and September of 2001. Dr. Boyd found the employee sustained a one percent
impairment to her left arm and no impairment to the right arm.

LaZ-Boy, Inc. called Brian Laney, an occupational therapist, to testify. Mr. Laney has a
bachelors degree in occupational therapy from the Medical College of Georgia. He testified he
conducted atest on the employeeto determine her ability to perform tasksbut that thetest was less
than successful because of the employee not fully cooperaing during the test.

Mr. Laney wasasked about two functional cgpacity eval uations performed onthe employee-
onein April of 2001 and one in September of 2001. He said:

The first thing that caught my eye whenever | finished my FCE and later
found out that Gail had performed aformer FCE, her surgicd procedures, | believe,
wereaweek apart, carpal tunnel reease on theright and carpal tunnel rdease on the
left. The purposefor acarpal tunnel releaseisto relieve pressure on the nervethat’s
traveling through that carpal and comesdown. I’'m not surewhat complaints she had
that necessitated her having the surgery, but generally people have tingling and
numbness, whichishopefully relieved with therelease. | believeit’ sinthenotesthat
she did say the numbness and tingling had decreased after the surgery. When
someone has release done, you don’'t expect immediate relief.

Mr. Laney further testified:

A nerveregeneratesor healsat approximately —in adistal extremity of about
oneinch per month, therefore, you' relooking at about six months of healingtimein
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asix-inch, seven-inch hand for someoneto have agood sensory return or relieve any
tingling and numbness of tha nerve distribution. Therefore, it was my opinion that
thefirst FCE was ordered alittletoo early if you’ reincluding sensory evaluationson
anervethat hasn't had the opportunity to completdy heal.

When counsel for the employee objected to Mr. Laney giving medical opinion, Mr. Laney
responded: “1 am an expert on the physiology of wound healing and nerve regeneration. | went to
school for that.”

Thetrial judge held the testimony was admissible.

Inreaching adecision inthecase, thetrial judge remarked on the differencesin the opinions
of Drs. Boyd and Walwyn and he remarked upon the opinion given by the employee’ s vocational
expert, who testified the employee was severely disabled. He remarked that when there were
conflicts in testimony he was required to resolve the matter based upon the record.

Thetrial judgefound that theemployee’ s physician and vocational expert based their opinion
upon the EMG Test done in April of 2001, which he found was invalid. This finding was based
upon the testimony of Brian Laney, the occupational therapist who was allowed to testify as an
expert on medical matters.

In Bottomv. CNAIns. Co., 821 S.W.2d 932 (Tenn. 1991), the Tennessee Supreme Court hed
that a physical therapist could give testimony concerning matters which lay within their licensure.
Based upon thisrestriction, the Court held aphysical therapist could not assess physical impairment
or determine future physical restrictions upon a patient.

We have found no cases involving an occupational therapist’s testimony being challenged
on the basisthat it exceeds the parameters of the restrictions on such practice. We concludethat the
provisions of Tenn. Code Ann. § 63-13-103, which define the practice of the art, do not extend so
far asto allow the testimony given by Laney inthiscase. Therefore, thistestimony should not have
been allowed.

Because the trial judge used this testimony to exclude the major portion of the employe€g s
case, we conclude the judgment must be reversed and the case remanded to thetrial court for anew
trial.

The cost of this appeal istaxed to La-Z-Boy, Inc.

JOHN K. BYERS, SENIOR JUDGE
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JUDGMENT

This caseis before the Court upon the entire record, including the order of referral
tothe Special Workers Compensation A ppeal s Panel, and the Panel's memorandum Opi nion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the memorandum Opinion of the Panel
should be accepted and approved; and

Itis, therefore, ordered that the Panel's findings of facts and conclusions of law are
adopted and affirmed and the decision of the Panel is made the Judgment of the Court.

The costs on appeal are taxed to the appellant, La-Z-Boy, Inc., for which execution
may issue if necessary.



